January 9, 2008
William R. Galstan
Attorney at Law

2440 Candolero Way
Antioch, California 94509
RE:
Your Request for Advice

Our File No. A-08-202
Dear Mr. Galstan:


This letter responds to your request for advice on behalf of the Bethel Island Municipal Improvement District (“BIMID”) Director Jeffrey Roca regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”) 
 and is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Also, we base our advice solely on the provisions of the Act and do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.

QUESTION

May Director Roca participate in decisions regarding Notices and Orders affecting other property owners when he was the subject of such a proceeding before he was elected to the BIMID Board? 
CONCLUSION

Unless the governmental decision involves Director Roca’s real property or real property located within 500 feet of his property, or there are factors indicating that his participation in future Notices and Orders will have a reasonably foreseeable financial effect of $250 or more on Director Roca’s personal finances because of his own involvement in such a proceeding, Director Roca may participate.  The fact that he was the subject of a past proceeding does not, in and of itself, create a conflict of interest under the Act.
FACTS


Before his election to the BIMID Board of Directors, Mr. Roca received a Notice and Order regarding his real property on Bethel Island.  The Notice and Order alleged that the property was in a condition that violated a BIMID ordinance, in that a retaining wall was built within a levee setback area.  Mr. Roca appealed the Notice and Order and was denied.  Subsequently, he filed a variance to allow the wall to remain in place, which was also denied.  
Following the variance denial, Mr. Roca was elected to the BIMID Board of Directors.  BIMID intends to enforce a number of its ordinances against other property owners, including alleged violations of the type experienced by Mr. Roca.  A number of citizens have now raised the question of whether Director Roca has a conflict of interest in sitting on the Board of Directors and considering future Notices and Orders affecting other property owners, as he was the subject of such proceedings himself before he was elected.

In our telephone conversation of December 9, 2008, you indicated that Director Roca has not yet complied with the board’s Notice and Order, and that the next step would be for the board to seek enforcement of the order through court proceedings.

ANALYSIS

POTENTIAL CONFLICT OF INTEREST


The Act’s conflict-of-interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interest of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. 


A public official has a “financial interest” in a governmental decision, within the meaning of the Act, when it is “reasonably foreseeable” that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  In order to determine whether a public official has a disqualifying conflict of interest in a given governmental decision, the Commission has adopted an eight-step analytical framework.  (Regulation 18700(b)(1)-(8).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)
Step One:  Is Director Roca a Public Official? 


The Act’s conflict-of-interest provisions apply only to “public officials.”  (Section 87100.)  A “public official” is “every member, officer, employee, or consultant of a state or local government agency.” (Section 82048, Regulation 18701.)  Because BIMID is a local agency, its board members are public officials within the meaning of the Act.

Step Two:  Will Director Roca be Making, Participating in Making, or Influencing a Governmental Decision? 


A public official “makes a governmental decision” when the official, acting within the purview of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.) 

 
A public official “participates in making” a governmental decision when he or she, without substantive review, negotiates, advises, or makes recommendations regarding a decision.  (Regulation 18702.2.)
  A public official is “influencing a governmental decision” if he or she contacts, or appears before, or otherwise attempts to influence any member, officer, employee, or consultant of an agency regarding the decisions.  (Regulation 18702.3.)

 
Because Director Roca will be called upon to consider and vote on certain governmental decisions regarding the Notices and Orders, he will be making, participating in making, or otherwise using his official positions to influence a governmental decision.
Step Three:  What are Director Roca’s  Economic Interests—The Possible Sources of Conflict of Interest for the Him? 


A public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests. (Section 87103; Regulations 18703-18703.5.)  The applicable economic interests include: 

· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));

· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· An economic interest in any source of income, including promised income that aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· An economic interest in any source of gifts to him or her if the gifts aggregate to $390 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family. This is also knows as the “personal financial effects” rule.  (Section 87103, Regulation 18703.5.)
Because you have not presented any facts indicating any interests that Director Roca may have in any real property (other than his residence), business, source of income, or source of gift, the only possible economic interest that may be affected by these decisions is Director Roca’s economic interest in his residence and his personal finances.  Accordingly, our analysis is limited to these economic interests.  
Step Four:  Is Director Roca’s Economic Interest Directly or Not Directly Involved in the Governmental Decision?
Real Property:  Regulation 18704.2 provides:

“Real property in which a public official has an economic interest is directly involved in a governmental decision if any of the following apply:
“(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property [that] is the subject of the governmental decision . . ..
“(2) The governmental decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of the real property in which the official has an interest or a similar decision affecting the real property. For purposes of this subdivision, the terms "zoning" and "rezoning" shall refer to the act of establishing or changing the zoning or land use designation on the real property in which the official has an interest.
“(3) The governmental decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of the real property in which the official has an interest.
“(4) The governmental decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on the real property in which the official has an interest.
“(5) The governmental decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.
“(6) The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or improved services.”
Accordingly, if the governmental decision involves enforcement of any ordinances on property within 500 of Director Roca’s property or on property in which he has an interest his property is directly involved. 
Personal Finances:  Regulation 18704.3 states:


“A public official or his or her immediate family are (sic) deemed to be directly involved in a governmental decision [that] has any financial effect on his or her personal finances or those of his or her immediate family.”
Step Five:  What Are the Applicable Materiality Standards?

Real Property:  Regulation 18705.2 provides that for real property that is directly involved in a governmental decision the financial effect of the decision is “presumed to be material.  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect [not even one penny] on the real property.”  (Regulation 18705.2(a)(1).)
� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


� Making or participating in a governmental decision does not include appearances by a public official as a member of the general public before an agency in the course of its prescribed governmental function to represent himself or herself on matters related solely to the official’s wholly owned real property or business entity.  (See Regulation 18702.4.)  





