February 3, 2009
Steven Brammer, President
Yuba-Sutter Economic 
    Development Corporation

1227 Bridge Street, Suite C

Yuba City, CA  95991

Re: 
Your Request for Advice

Our File No. A-08-205
Dear Mr. Brammer:
This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION
Is the Yuba-Sutter Economic Development Corporation (“YSEDC”) a “local government agency” for purposes of the Act?
CONCLUSION
Yes.  YSEDC is a local government agency under the Act.  
FACTS

According to the YSEDC website, the YSEDC is a 501(c)(3) non-profit, public benefit corporation and one of only six Economic Development Districts in the State of California as designated by the U. S. Department of Commerce, Economic Development Administration.  YSEDC staff and resources are available to work closely and in strict confidence with businesses considering location or expansion within the Yuba-Sutter region.  Assistance with site location, economic and demographic information, identification of a myriad of community and employment training service groups, community tours, introductions to government and business leaders and facilitation of meetings with developers, planners and other key individuals, as required, is available.  According to your letter, the YSEDC also provides other services to the community including business recruitment, expansion and retention services, economic research, financial and technical assistance, loan administration, and special projects.
The YSEDC  board of directors is composed of representatives from both the public and private sector, including two elected officials from each local government jurisdiction (Yuba and Sutter Counties, and the cities of Live Oak, Marysville, Wheatland, and Yuba City).  Of YSEDC’s 23 voting members, 12 are elected officials, and 11 are from the private sector.  YSEDC’s chief operating officer and the executive director of the Yuba-Sutter Chamber of Commerce are ex officio members of the board of directors.  On January 26, 2009, you clarified that no one on your staff is employed by any city or county. 

While the YSEDC was initially funded during the 1995/1996 fiscal year predominantly with public funds (from the member cities and counties), by fiscal year 1997/1998 funding shifted to majority private sector sources and has remained predominantly funded by private sources ever since.  You described the current funding of the YSEDC as follows:
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You also noted that the YSEDC is subject to the Brown Act.

The corporation was designated as an Economic Development District by the U.S. Department of Commerce Economic Development Administration in 1996.  As such, YSEDC is responsible for the region's Comprehensive Economic Development Strategy that results from a local planning process to guide the economic growth of the Yuba-Sutter region.
ANALYSIS
The Act prohibits a public official from making or participating in making a governmental decision in which the official knows or has reason to know he or she has a financial interest.  (Section 87100.)  The conflict-of-interest provisions of the Act apply only to “public officials.” A “public official” is defined as every member, officer, employee, or consultant of a state or local government agency.  (Section 82048.)
In addition, section 87300 of the Act states that “[e]very agency shall adopt and promulgate a Conflict of Interest Code” applicable to its “designated employees.”  For the purposes of the Act, “agency” is interpreted to mean any state agency or local government agency.  (Section 82003; Maas Advice Letter, No. A-98-261.)
A “local government agency” is defined in the Act as “a county, city, or district of any kind including school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.” (Section 82041.)
You ask whether YSEDC board members are public officials that are subject to the disclosure requirements of the Act.  The answer turns on whether the YSEDC is considered a local government agency and therefore required to adopt a separate conflict-of-interest code for its employees and board members under Section 87300, or be included within an existing code.

The Commission-established criteria for determining whether an entity is governmental in character is found in its opinion In re Siegel (1977) 3 FPPC Ops. 62.  The Siegel factors determine whether local entities are public or private in character.  The Commission has applied the following four-part test: 
(1) Whether the impetus for formation of the entity originated with a government agency.
 
(2) Whether the entity is substantially funded by, or its primary source of funds is, a government agency.
 
(3) Whether one of the principal purposes for which the entity was formed is to provide services or undertake obligations which public agencies are legally authorized to perform and which, in fact, they traditionally have performed.

 
(4) Whether the entity is treated as a public entity by other laws.

The Commission’s subsequent advice letters, and an opinion, state that it is not necessary that all four of the Siegel factors be satisfied for an entity to be considered a local government agency.  (In re Vonk (1981) 6 FPPC Ops. 1; O’Shea Advice Letter, No. A-91-570.)  It is only necessary that the entity satisfy enough of the four factors for its overall character to correspond to that of a local government agency.  (Rasiah Advice Letter, No. A-01-020.)  Therefore, the Siegel factors are not intended to be a definitive litmus test for determining whether an entity is public for purposes of the Act.  Ultimately, the test must still be a factual analysis on a case-by-case basis.  (In re Vonk, supra.)
1.  Did the impetus for formation of the entity originate with a government entity?

Generally, the first factor has been met where an entity is created by some official action of another governmental agency.  For example, in the Siegel Opinion, although the agency was created as a nonprofit corporation, the city council was intimately involved in the creation of the corporation in question.   

We have no information on the events surrounding formation of YSEDC, and cannot determine if the “impetus” for its formation was a public agency.  However, based on the nature of the initial funding of YSEDC which was over 70 percent from the cities of Yuba, Live Oak, Marysville, and Wheatland, and the counties of Sutter and Yuba, it would appear that the impetus for formation came from public agencies.
2.  Is the entity substantially funded by, or is its primary source of funds, a government agency?

YSEDC receives its funding from both public and private sources.  While the YSEDC was initially funded during the 1995/1996 fiscal year predominantly with public funds (from the member cities and counties), by fiscal year 1997/1998 (two years after formation) funding shifted to majority private sector sources and has remained predominantly funded by private sources ever since. 

Currently the YSEDC receives 82 percent of its funding from sources other than the local government members, thus its primary source of funds is not public.  Moreover, while we recognize that the 18 percent it receives from governmental sources is not insignificant, we cannot conclude that the YSEDC is “substantially funded” by government agencies.  
3.  Is one of the principal purposes for which the entity is formed, to provide services or undertake obligations that public agencies are legally authorized to perform and which, in fact, they traditionally have performed?
In the Siegel Opinion, this third criterion is a two-part inquiry that examines whether an entity performs a public function, and whether the service provided is one that is traditionally performed by public agencies.  (Stark Advice Letter, No. A-03-015.)

A.  Public Function:  We first look at factors considered by the Siegel Opinion to be relevant to determining whether an entity performs a public function.  One such factor is the degree to which public agencies control or are involved in its operations.  In the Siegel Opinion the Commission looked at whether city council members were members of the board of the nonprofit Corporation and though they were not, considered the fact that the city council nevertheless had a right to disapprove the name of anyone submitted to serve on the board.  (In re Siegel, supra.)
According to your facts, of YSEDC’s 23 voting members of the Board, 12 are elected officials from the four member cities and two member counties and 11 are from the private sector.  Thus, it appears that YSEDC is operated on a day-to-day basis by nongovernmental staff but ultimately controlled by a board on which government representatives hold a one-vote majority.  Because of this control by a majority of governmental officials acting in their official capacities over YSEDC’s ultimate operation, it can be concluded that YSEDC does serve a public function. 

B.  Service Traditionally Performed by Public Agencies:  Secondly, we look at factors considered by the Siegel Opinion to be relevant in determining whether an entity performs a function that has traditionally been performed by public agencies.  According to the YSEDC website, the YSEDC works closely and in strict confidence with businesses regarding location or expansion within the Yuba-Sutter region.  The YSEDC provides assistance to businesses with site location, economic and demographic information, identification of a myriad of community and employment training service groups, community tours, introductions to government and business leaders and facilitation of meetings with developers, planners and other key individuals, as required, is available.  According to your letter, the YSEDC also provides other services to the community including business recruitment, expansion and retention services, economic research, financial and technical assistance, loan administration, and special projects.  None of these is solely a “governmental function.”  However, because elected officials of member public agencies ultimately control the delivery of these services, YSEDC’s function is, in this case, a governmental function.  
4.  Is the entity treated as a public entity by other statutory provisions?
The final factor that is considered in evaluating an entity’s status under the Act is whether the entity is treated as a public entity by other provisions of law.  The corporation at issue in the Siegel Opinion was recognized as a public body in both tax and securities law.
	� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


� Please note, that whether YSEDC is a public agency or not would not affect the requirement that the elected official’s serving on the Board comply with the Act’s conflict of interest prohibitions when making or participating in making or influencing decisions made by YSEDC.  (See Section 87100, et seq.)





