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January 20, 2009
Alexander Abbe
Assistant City Attorney — City of Fairfield
Richards Watson Gershon

44 Montgomery Street, Suite 3800

San Francisco, California 94104-4811
RE:
Your Request for Advice

Our File No. A-08-208
Dear Mr. Abbe:

This letter responds to your request for advice on behalf of Fairfield City Councilmember Rick Vaccaro regarding the gift provisions of the Political Reform Act (The “Act)
 and is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Additionally, our advice is limited to obligations arising under the Act.  
QUESTIONS

1.  Would Councilmember Vaccaro receive a reportable gift if he accompanies his wife to a fundraising event for a nonprofit organization on a ticket that she provides him?


2.  If the answer to question one is yes, would the entire value of the ticket be reportable and subject to gift limitations or would just the nondonation portion be reportable and subject to limits?


3.  If Councilmember Vaccaro’s wife purchases tickets to a nonprofit fundraiser for the Fairfield-Suisun Chamber of Commerce where she is a member of the board-of-directors, and she uses funds from her employer to purchase the tickets, will Councilmember Vaccaro receive a reportable gift if his wife provides him with a ticket to accompany her to the event?

4.  If Councilmember Vaccaro’s wife purchases tickets to a political fundraiser with funds from her employer will Councilmember Vaccaro receive a reportable gift if his wife provides him with a ticket to accompany her to the event?


5.  If the answer to Question number 4 is yes, would the entire value of the ticket be reportable and subject to gift limitations or would just the nondonation portion be reportable and subject to limits?

CONCLUSIONS

Question 1.  Generally no, because a payment provided from a spouse is not a gift under the Act.  However, if his wife provides the ticket as an agent of another entity (as the facts herein suggest), that entity is the source of the payment, and the gift, generally, would be reportable if it is valued at $50 or more and subject to the Act’s $420 limit on gifts.

Question 2.   To the extent that the answer to question number 1 is yes, the entire value of the ticket is reportable and subject to gift limitations.
Questions 3 & 4.  Under the facts provided below, yes.

Question 5.  The entire value of the ticket is reportable and subject to limits.

FACTS

The City of Fairfield is a general law city located in Solano County, with a population of approximately 105,000.  On October 7, 2008, the Fairfield City Council appointed Rick Vaccaro to fill a vacant seat on the council.
Since 1998, Sue Vaccaro, Councilmember Vaccaro’s wife, has been employed by the Solano Garbage Company, a California corporation.  The title of her position at Solano Garbage is “Public Relations Manager.”  Each year, Solano Garbage supports various nonprofit organizations in the communities it serves by making direct donations, providing in-kind donations such as dumpsters, and purchasing tickets to fundraising events held by those nonprofits.  One of Ms. Vaccaro’s job responsibilities as public relations manager is to purchase tickets to these periodic fundraiser events, attend the events, and select other persons to attend.  Ms. Vaccaro also periodically purchases tickets for Solano Garbage to fundraiser events for campaign committees, and Ms. Vaccaro attends and selects the attendees for these events as well.


Ms. Vaccaro is also a member of the board-of-directors of the Fairfield-Suisun Chamber of Commerce, a 501(c)(6) nonprofit corporation.  As part of her work for Solano Garbage, she will potentially purchase tickets to a fundraiser for the chamber of commerce.

In her role as public relations manager, Ms. Vaccaro makes decisions on who to invite to these events.  Prior to becoming a councilmember, Mr. Vaccaro regularly accompanied his wife to these events.  If Ms. Vaccaro invites him to future events, these invitations would be unrelated to his office.  She anticipates purchasing tickets for Solano Garbage to a 501(c)(3) fundraiser, a campaign committee fundraiser, and the chamber of commerce fundraiser in early 2009.
ANALYSIS


Under the Act, “gift” is defined as “any payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not 
received . . ..”  (Section 82028.)  Public officials must report gifts from a single source aggregating to $50 or more in a calendar year and cannot receive gifts from a single source aggregating to $420 in a calendar year if the official is required to report gifts from that source on his or her Statement of Economic Interests.  (See Section 87200 – 87350, and 89503.)  City councilmembers, such as Councilmember Vaccaro are required to report all sources of gifts on their Statements of Economic Interests.  (Sections 87200 and 87207.)

For purposes of our analysis, we assume attendance at the events about which you inquire provides some sort of personal benefit to the attendee (food, beverage, etc.).   Accordingly, receipt of a ticket to the event, without consideration, would generally constitute a gift to Councilmember Vaccaro.
Section 82028(b)(3) states that the term “gift” does not include gifts “from an individual spouse.  However, under the facts you have provided, “one of Ms. Vaccaro’s job responsibilities as public relations manager is to purchase tickets to these periodic fundraiser events, attend the events, and select other persons to attend.”  (emphasis added.)  Because Ms. Vaccaro is distributing these tickets as part of her job responsibilities, she is acting as an agent of her employer, and the tickets are, therefore, considered gifts from the employer and not from her.

Accordingly, absent other factors, Councilmember Vaccaro has received a gift when his wife provides him with a ticket on behalf of her employer to attend the above described events and he is subject to the Act’s reporting obligations and gift limits with respect to these tickets.  
If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin


General Counsel

By:
William J. Lenkeit


Senior Counsel, Legal Division
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� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


� The gift limit was raised to $420 effective January 1, 2009, before that it was $390.





