January 27, 2009
Bill Condrashoff

Amador Water Agency Director

11180 Ranchette Drive

Jackson, CA 95642

Re:
Your Request for Advice


Our File No.  A-08-214
Dear Mr. Condrashoff:

This letter responds to your request for advice regarding your duties as a director with the Amador Water Agency Board (“AWA”) under the conflict-of-interest provisions of the Political Reform Act (the “Act”).

Please note that our advice is based solely on provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict-of-interest or Government Code Section 1090.  

In addition, the Commission will not advise with respect to past conduct.  (Regulation 18329(b)(8)(A), copy enclosed.)  Therefore, nothing in this letter should be construed to evaluate any conduct that may have already taken place, and any conclusions provided apply only to prospective actions.  

Also note our advice is based solely on the facts presented in your request; the Commission does not act as a finder of fact when it provides advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTIONS

May you participate in discussions and decisions involving:  

(1.)   The AWA’s options with regard to the Addendum to the Amador Transmission Project Environmental Impact Report (“Addendum No. 4”) including:

a. Various methods to install the small diameter pipeline in the Amador Canal (“Canal”); 
b. Whether to rescind Addendum No. 4;

c. Whether to prepare a supplemental Environmental Impact Report (“EIR”) to study environmental impacts of dewatering the Canal.
(2.)  Mr. Berry’s lawsuit challenging the AWA’s decision to certify Addendum No. 4.
CONCLUSION


1 and 2:  No.  It is presumed that the governmental decisions will have a reasonably foreseeable material financial effect on your property because the Canal (whose replacement is the focus of the Transmission Project and Addendum No. 4) passes through your parcel.  Therefore, you may not make, participate in making, or attempt to influence the above decisions unless this presumption is rebutted.  You are also disqualified from participating in decisions on pending litigation involving these matters. 

FACTS


You are a director with the AWA.  The agency has five elected directors and provides water and wastewater service within Amador County.  You were elected in November 2008 and took office on December 5, 2008.  


You own 88 acres of land (one parcel) in Amador County.  Your residence is located on this property.  


AWA owns and operates the Canal, a 23-mile water conveyance system.  The Canal is open in most sections and is either lined with gunite or just earthen.  There are also piped sections of the Canal along its course.  The Canal transports untreated water from Pacific Gas and Electric’s Tabeaud Reservoir to the Agency’s Tanner Water Treatment Plant.  After treatment, the water is distributed to the communities of Jackson, Sutter Creek, Ione, Amador City, Drytown, and their vicinities.


The Canal passes through your property and is also centered along one boundary line of your property. 


AWA is working on the Amador Water System Transmission Project (“Transmission Project”) to replace the Amador Canal.  The project consists of an 8-mile pipeline from Tabeaud Reservoir to the Tanner Treatment Plant.  This pipeline is complete and does not run through your property.


During our telephone conversation of January 2, 2009, you said that the stated goals of the Transmission Project include improving water delivery to the Tanner Treatment facility, improving water quality, and addressing problems relating to service to existing customers along the Canal.  
The project also involves dewatering the Canal and laying smaller pipeline in the Canal to continue serving existing water users along the Canal.  You do not use water from the Canal.  However, the small diameter pipeline would be installed in the Canal through your property along the path of the Canal.

The AWA has been working with about 188 property owners along the Canal regarding the installation of the small diameter pipeline and the acquisition of easements.  Various property owners who were contacted by the agency requested that when laying the small diameter pipeline in the Canal, the AWA fill in the Canal.  You are not one of the property owners who made this request.  

Based on the requests of some of the property owners the AWA prepared an addendum to its final EIR
 for the Transmission Project which evaluated the potential environmental effects of four options for installing the small diameter pipeline in the Canal, including options involving the filling of the Canal (“Addendum No. 4”).  In August 2008, the AWA board of directors certified Addendum No. 4 and approved four options for installing the small diameter pipeline in the Canal.

· Option 1 involves the installation of the water service pipeline at the bottom of the Canal and leaving the pipe in the Canal uncovered.  

· Option 2 would lay the pipe in the Canal, but would use soil located adjacent to the Canal to backfill and bury the pipeline.  The soil would then be compacted, graded to surrounding elevation, and seeded to prevent erosion; 

· Option 3 would bury the pipeline within the berm or soil immediately adjacent to the Canal and leave the Canal unfilled.

· Option 4 would bury the pipeline in the berm or soil immediately adjacent to the Canal and backfill the Canal with soil located adjacent to the Canal.  The soil would then be compacted, graded to surrounding elevation, and seeded to prevent erosion.


In addition, there are upcoming decisions before the AWA with regard to the filing of a lawsuit by Ken Berry, a resident of Amador County.  In your letter of January 4, 2009, you supplemented your request for advice with additional questions involving Mr. Berry’s lawsuit.  


Mr. Berry has filed a petition for writ of mandate challenging the AWA’s decision to certify Addendum No. 4.  He claims that the decision is not in compliance with the California Environmental Quality Act (“CEQA”).  Mr. Berry contests the adequacy of the environmental review based on certain new information and claims that the AWA should prepare a supplemental EIR to evaluate the effects of dewatering the Canal on flows in Jackson Creek.  Seepage and leakage from the Canal contributes to some degree to the flows in Jackson Creek.  In his petition, Mr. Berry requests that the AWA be required to continue flowing water in the Amador Canal.  Since the filing of his petition, you state that Mr. Berry intends to withdraw his request to continue flowing water in the Canal.


You wish to know whether you may participate in the discussions and decisions involving:  
(1.)  The AWA’s options with regard to the Addendum to the Amador Transmission Project Environmental Impact Report (“Addendum No. 4”) including:

a. Various methods to install the small diameter pipeline in the Amador Canal (“Canal”); 
b. Whether to rescind Addendum No. 4;

c. Whether to prepare a supplemental EIR to study environmental impacts of dewatering the Canal.
(2.)  Mr. Berry’s petition challenging the AWA’s decision to certify Addendum No. 4.


You also wish to know whether Regulation 18704.2(b)(2) applies to your situation.  You state that the Canal is a “water conveyance system that supplies water to customers along its route and is being replaced by another water conveyance system to serve the same purpose.”

You do not believe that income producing potential or development potential of your property or the surrounding areas will be affected by this decision.  You do not believe that your property will be affected by whether the Canal delivers water or a pipeline delivers water.  You do not believe that the character of the neighborhood will change, nor do you believe there will be substantial effects on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.

ANALYSIS

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


� The EIR, which was certified on May 15, 2001, evaluated the environmental impacts associated with construction and operation of the Transmission Project, “which involves a new water transmission pipeline and raw water service pipeline for existing customers along the Amador Canal.”  (From Addendum No. 4, page. 2.)  You incorporated facts in Addendum No. 4 as part of your request.





