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February 20, 2009
Catherine L. DiCamillo

Office of the City Attorney

1901 Airport Road, Ste. 300

South Lake Tahoe, California 96150-7051

Re:
Your Request for Advice


Our File No.  A-09-006
Dear Ms. DiCamillo:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.
QUESTION


Is Councilmember Lovell prohibited by the Act from participating in a decision on whether to appeal a ruling by a hearing board to reinstate a police officer who was previously terminated by the City when her son is a police officer in the same police department?
CONCLUSION

No.  Councilmember Lovell is not prohibited by the Act from participating in a decision on whether to appeal a ruling by a hearing board to reinstate a police officer who was previously terminated when her son is a police officer in the same police department.
FACTS


You are the City Attorney for the City of South Lake Tahoe and have requested advice on behalf of Councilmember Kathay Lovell.  In September of 2007, the City of South Lake Tahoe dismissed a 10-year police officer.  Councilmember Lovell’s 30-year old son Ryan was hired by the City of South Lake Tahoe as a police trainee on January 23, 2008.  Upon his graduation from the Police Academy in June of 2008, Ryan became a member of the Police Officer’s Association labor group.  

The terminated police officer appealed the termination under the Police Officers’ Association’s Memorandum of Understanding with the City of South Lake Tahoe.  A three-member hearing board was appointed to hear the police officer’s appeal of his termination in a hearing held on August 20-21, 2008.  The hearing board requested briefs and took the matter under submission, issuing its Decision and Order on December 11, 2008.  The hearing board granted in part and denied in part the officer’s appeal, finding that the appropriate level of discipline was a six week suspension without pay, and thereafter an eighteen month restriction on the officer’s ability to volunteer for any position, duty, assignment, or activity that provides incentive pay, premium pay, or any other pay above his salary base. 

The city council is now considering whether to appeal the Board’s Decision and Order to the Superior Court.  Councilmember Lovell would like to participate in further discussions regarding this matter provided doing so does not create a conflict of interest.  
ANALYSIS

Section 87100 prohibits any public official from making, participating in making or in any way using or attempting to use his or her official position to influence a governmental decision in which he or she knows or has reason to know that he or she has a disqualifying conflict of interest.  Under Section 87103, a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of his or her immediate family.  To identify disqualifying conflicts of interest, the Commission has adopted a standard analysis, set out in Regulation 18700(b), the pertinent steps of which we apply to your facts.

Step One:  Is Councilmember Lovell a public official?

The Act’s conflict-of-interest provisions apply only to “public officials.” 

(Sections 87100 and 87103; Regulation 18700(b)(1).)  “Public official” is defined as “every member, officer, employee or consultant of a state or local government 
agency . . ..”  (Section  82048.)  As a member of the city council of the City of South Lake Tahoe, Councilmember Kathay Lovell is a public official, subject to the conflict-of-interest provisions of the Act.

Step Two:  Is Councilmember Lovell making, participating in making, or influencing a governmental decision?

The Act’s conflict-of-interest provisions apply only when a public official makes, participates in making, or in any way attempts to use his or her official position to influence a governmental decision in which the official knows - or has reason to know - that he or she has a financial interest. (Section 87100; Regulation 18700(b)(2).)

A public official “makes a governmental decision” when the official, acting within the authority of his or her position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; Regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decision maker regarding the governmental decision.  (Section 87100; Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; Regulation 18702.3.)

Councilmember Lovell’s discussing and voting on a police department employee’s appeal is considered making and participating in making a governmental decision under the Act.

Step Three: What are the applicable economic interests? 
The Act’s conflict-of-interest provisions apply only to conflicts of interest arising

from certain enumerated economic interests.  These economic interests are described in Section 87103 and Regulations 18703-18703.5, inclusive:
· A public official has an economic interest in a business entity in which he

or she has a direct or indirect investment of $2,000 or more.  (Section 87103(a); Regulation 18703.1(a).)

· A public official has an economic interest in a business entity in which he or 

she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)

· A public official has an economic interest in real property in which he or she 

has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)

· An official has an economic interest in any source of income, including 

promised income, totaling $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· A public official has an economic interest in any source of gifts to him or her 

if the gifts total $420 or more within 12 months prior to the decision.  (Section 87103(e); Regulation 18703.4.)

· A public official has an economic interest in his or her personal expenses, 

income, assets, or liabilities, as well as those of his or her immediate family.  This is commonly referred to as the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)
There is nothing in the facts you have provided that indicates Councilmember Lovell has any of the above economic interests involved in the appeal of the Board’s Decision and Order to the Superior Court.  Therefore, Councilmember Lovell would not be prohibited by the Act from participating in the governmental decisions.
If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

By:
Sukhi K. Brar

Counsel, Legal Division
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	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





