March 4, 2009

Catherine L. DiCamillo 

City Attorney 

City of South Lake Tahoe 

1901 Airport Road, Ste. 300

South Lake Tahoe, California 96150 

Re:
Your Request for Advice


Our File No.  A-09-013
Dear Ms. DiCamillo:

This letter responds to your request for advice on behalf of Mayor Jerry Birdwell regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented; the Fair Political Practices Commission (the "Commission") does not act as the finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Also, please note that our advice is based solely on the provisions of the Act. We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.
QUESTION
Would Mayor Birdwell, who owns a 50-percent interest in the Black Bear Inn, have a conflict of interest in upcoming council development decisions if he rents one or two nights accommodations to three developers planning to build a condominium project and obtain approval of a road abandonment request? 
CONCLUSION
If by staying at the Black Bear Inn, the developers become a source of income to Mayor Birdwell of $500 or more, Mayor Birdwell would be disqualified from participating in upcoming City council decisions regarding the developers’ proposal to build a condominium project and have one-half of an adjoining dead end road abandoned in their favor.  
FACTS

Mayor Birdwell is currently serving as Councilmember and Mayor for South Lake Tahoe.  For the past 10 years, Mr. Birdwell has owned a fifty percent interest in a lodging property and business in the City of South Lake Tahoe (the “City”) known as Black Bear Inn (the “Inn”).  The Inn has nine rental units.  The rental of the rooms includes breakfast and a wine and cheese reception, therefore functioning as a bed and breakfast type of lodging facility.  The room rates range from $225 to $450 a night.  The annual revenue numbers for the Inn provided by Mayor Birdwell for the past three years range from $331,000 to $378,000.  

A development proposal for a condominium project and related road abandonment question is anticipated to come before the city council.  In a phone conversation on February 11, 2009, Mayor Birdwell indicated the proposed development is several miles away from the Black Bear Inn.  The developers behind the project have expressed interest in renting accommodations at the Inn for one or two nights for three developers.  You indicated in a phone conversation on February 20, 2009, that the three developers are from the same development company proposing the condominium project.
  The developers have also requested to meet with Mayor Birdwell during their stay at the Inn to discuss his experience in building a lodging facility in South Lake Tahoe.  
ANALYSIS
POTENTIAL CONFLICT OF INTEREST
Step One:  Is Mayor Birdwell a “public official”? 
The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency.”  (Section 82048.)  Mayor Birdwell sits on the city council of South Lake Tahoe and currently serves as Mayor, thus qualifying as a public official within the meaning of the Act. 

Step Two:  Is he making, participating in making, or influencing a governmental decision? 

A public official “makes a governmental decision,” when the official, acting within the authority of his or her office or position, votes on a matter, appoints a person, obligates or commits his agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  Mayor Birdwell will be participating in the city council’s decision regarding a development proposal and related road abandonment.  Therefore 
he will be making a governmental decision as specified in the Act. 


In addition, a public official “participates in making” a governmental decision when he or she without substantive review, negotiates, advises, or makes recommendations regarding a decision.  (Regulation 18702.2.)  Your letter states that the developers may meet with the Mayor “to discuss his experience in building a lodging facility in South Lake Tahoe.”  While communication with members of the public is not prohibited pursuant to Regulation 18702.4(b)(2), Mayor Birdwell should be aware that if the developers become a source of income to him, in addition to being disqualified from voting on their project, the Mayor also may not participate or influence governmental decisions on the project by recommending approval or denial of the project to other council members or by contacting or appearing before other local agencies regarding the decision pursuant to Regulation 18702.3. 

Step Three:  What are Mayor Birdwell’s “economic interests?” 

A public official has a financial interest within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including: 

1. An economic interest in any business entity in which the public official has a direct or indirect investment worth $2,000 or more.  (Section 87103(a); Regulation 18703.1(a)); or in any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management. (Section 87103(d); Regulation 18703.1(b).) 

2. An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)

3. An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision.  (Section 18703(c); Regulation 18703.3.)  “Income” includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  (Section 82030(a).) 

4. An economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision.  (Section 87103(e); Regulation 18703.4.) 

5. An economic interest in his or her personal finances, including those of his or her immediate family.  (Section 87103; Regulation 18703.5.)

The economic interest your letter inquires about is Mayor Birdwell’s ownership of the Black Bear Inn.  Accordingly, the analysis is limited to the economic interests resulting from Mayor Birdwell’s ownership of the Inn. 

Source of Income:  Mayor Birdwell has a potential economic interest in the three developers if his pro rata share of the rental income from them for staying at the Inn is $500 or more within 12 months prior to the decision pursuant to Section 87103(c) and Regulation 18703.3.  “Income” includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  (Section 82030(a).)  Mayor Birdwell owns a 50 percent interest in Black Bear Inn; therefore for purposes of Section 87103(c), an individual will be a source of income to him if the total value of Mayor Birdwell’s share of the income from renting accommodations to the individual is over $500.  In other terms, if the entire income made from the rental is $1,000 or more it will qualify as a source of income to Mayor Birdwell under the Act.  
The rental income from the three developers will be aggregated since those individuals are owners of the development company working together as applicants on the project.  “Person” is defined under the Act as an “individual, proprietorship, firm, partnership, joint venture, syndicate, business trust, company, corporation, limited liability company, association, committee, and any other organization or group of persons acting in concert.”  (Section 8204.7)  The individuals are acting as one group of developers for a proposed condominium project, qualifying as a single “person” for purposes of the Act and therefore the rental income generated will be aggregated.  
Business Entity:  Mayor Birdwell has a 50-percent ownership interest in the Inn.  We assume that this interest is worth $2,000 or more and that he is also a “director, officer, partner, trustee, employee, or holds any position of management with the business.”  Therefore, Mayor Birdwell has an economic interest in the Inn as a business entity under both Sections 87103 (a) and (d). 

Real Property:  Mayor Birdwell also has an economic interest in the real property on which the Inn is located, as we assume his real property interest in the Inn is $2,000 or more.   
Step Four:  Are Mayor Birdwell’s economic interests directly or indirectly involved in the decision? 

In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision.  (Regulation 18704(a).)
Source of Income and Business Entity: Regulation 18704.1(a) provides the rule for determining whether or not a business entity or a source of income is directly or indirectly involved in a decision: 

   “A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:  
   (1) initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;  
   (2) is a named party in, or is the subject of, the proceeding concerning the decision before the official or official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  

The governmental decision about which you have inquired is a development proposal that is anticipated to come before the city council.  Under the facts you have presented, the developers are directly involved in the governmental decision, pursuant to Regulation 18704.1(a)(1) and (2), assuming they initiate the proceeding in which the decision will be made  by filing an application or similar request for the development proposal and related road abandonment.  They would also be a named party in the proceeding concerning the decision before the City council if the decision involves an issuance or approval of a permit or entitlement regarding their proposed development.   Mayor Birdwell’s business interest in the Black Bear Inn would be indirectly involved in the council decision concerning a condominium development several miles away.  
Real Property Interest:  Under Regulation 18704.2, Mayor Birdwell’s real property interest in the Black Bear Inn is not directly involved in a council decision regarding the condominium development and road abandonment.  Mayor Birdwell’s property is not within 500 feet of the proposed condominium development or road abandonment – it is several miles away.  Further, the decision does not subject Mayor Birdwell’s property to any zoning, permitting, tax, project area or facilities changes discussed in Regulation 18704.2(b).  
Steps Five and Six:  Will there be a reasonably foreseeable material financial effect on Mayor Birdwell’s economic interests?

Materiality 

Source of Income:  Regulation 18705.3 sets the materiality standard for economic interests in persons who are sources of income.  Regulation 18705.3(a) provides that:  “any reasonably foreseeable financial effect on a person who is a source of income to a public official, and who is directly involved before the official’s agency, is deemed material.”  Pursuant to Regulation 18705.3, the effect of the council’s decision on Mayor Birdwell’s economic interest in the developers would be deemed material.  

Business Entity:  Regulation 18705.1(c)(4) sets the materiality standard for indirectly involved small business entities such as the Black Bear Inn:

   “(4) . . . the financial effect of a governmental decision on the business entity is material if it is reasonably foreseeable that:
   “(A) The governmental decision will result in an increase or decrease in the business entity’s gross revenues for a fiscal year in the amount of $20,000 or more; or,

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


�  In a voicemail message on February 27th, you stated that the developers in question are owners of the development company.  Therefore, we assume they are acting as one “person” for purposes of the Act. 


� A Mayor is a public official who holds office pursuant to Section 87200, therefore a Mayor is subject to certain procedures concerning the manner of disqualification.  (Section 87105; Regulations 18702.1 and 18702.5)  If Mayor Birdwell has a conflict of interest in a decision to be considered at a noticed public meeting, then he must: (1) immediately prior to the discussion of the item, publicly identify on the record of the meeting each type of economic interest involved in the decision as well as details of the economic interest as discussed in Regulation 18702.5(b)(1)(B); recuse himself; and (3) leave the room for the duration of the discussion and/or vote on the item (Regulation 18702.5(b).)  Note that Regulation 18702.5, subdivisions (d)(1) and (d)(3) provide exceptions for matters on consent calendars and for speaking as a member of the public regarding an applicable personal interest.  





