February 9, 2008
Claudia M. Quintana
Assistant City Attorney
City of Vallejo

555 Santa Clara Street
Vallejo, CA 94590

Re:  
Your Request for Advice


Our File No. A-09-016

Dear Ms. Quintana:


This is in response to your request for advice on behalf of Vallejo Planning Commissioner Wanda Chihak regarding her duties under the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Also, please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.
QUESTIONS

1.  Does Planning Commissioner Wanda Chihak have a conflict of interest preventing her from participating in pre-entitlement “visioning process” for the Solano County Fairgrounds Development Project (the “project”)?


2.   May Planning Commissioner Chihak meet or communicate with city staff regarding the pre-entitlement “visioning process” for the project?


3.  Is there a common law conflict of interest for the planning commissioner in holding an office as a planning commissioner while also working for a private entity, Brooks Street, as a project manager for the project?

CONCLUSIONS

1.  As a planning commissioner, Commissioner Chihak will have a conflict of interest in all phases of the project, and therefore may not make, participate in making, or influence any decision in connection therewith.  The Act would not prevent her from working on the project in her private capacity, except as detailed below. 

2.   Planning Commissioner Chihak may not communicate with planning department staff regarding the project, but may interact with other city staff so long as the commissioner does not  purport to act on behalf of, or as the representative of, the planning commission. 

3.   As noted above, the Commission cannot advise on conflict-of-interest laws that are not in the Act, such as common law conflict of interest or Government Code Section 1090.
FACTS


The Solano County Fairgrounds Development Project concerns the redevelopment of the Solano County Fairgrounds.  Since 1947, a portion of the fairgrounds was deeded by the city to the county “for a county fair or exposition for Solano County and purposes incident thereto, which may include parks, playground and/or recreational areas, and for such purpose for which county fairgrounds may be used.”  Brooks Street, a Vallejo-based Master Development company, has proposed the development project and has contracted with the county to lead the “visioning” phase of the project.  Pursuant to the contract, Brooks Street will participate in meetings with representatives of key stakeholders (including the representatives of the City of Vallejo Fairgrounds council ad hoc committee, and staff of the city planning department and city community economic development department).  Planning Commissioner Chihak has contracted to work for Brooks Street as the project manager for the “visioning process” of the project.  You stated that Commissioner Chihak intends to recuse herself from any planning commission decisions related to the project.

During this “visioning” phase, the city and county will also negotiate a memorandum of understanding regarding the rights and duties of the city and county regarding the fairgrounds.  For example, the city and county must decide the status of the city’s reversionary interest in the fairgrounds.  Another item that must be negotiated is the county’s obligation, if any, to follow the city’s entitlement process regarding fairgrounds development, especially commercial developments that may not clearly be “a purpose incident to a county fair.”  
ANALYSIS

Section 87100 prohibits public officials from making, participating in, or using their official position to influence any governmental decision in which they know or have reasons to know they have a financial interest.  The Commission has developed an eight-step process for deciding whether an official has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)
Steps 1 and 2.  Is Ms. Chihak a public official who will make, participate in making, or use her official position to influence a governmental decision?
The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  “Public official” is defined as “every member, officer, employee or consultant of a state or local government agency . . ..”  (Section 82048.)  A planning commissioner is a public official.

Further, the Act’s conflict-of-interest provisions apply only where a public official “make[s] participate[s] in making or in any way attempt[s] to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100; Regulation 18700(b)(2).)  You noted that the planning commissioner does not intend to make or participate in the decision as a planning commissioner.  However, public officials are also prohibited from “influencing” a governmental decision.  There are two rules as to whether a public official uses or attempts to use his or her official position to influence a governmental decision.  
The first rule applies when the governmental decision is within or before the public official’s own agency or an agency appointed by or subject to the budgetary control of the public official’s agency. (Regulation 18702.3(a).)  In that case, if “the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency” then he or she is attempting to influence a governmental decision.  This includes, but is not limited to, “appearances or contacts by the official on behalf of a business entity, client, or customer.”  (Ibid.)
City planning staff would presumably serve as staff for the planning commission as well.  (Benjamin Advice Letter, No. A-00-210.)  Therefore, the commissioner may not contact, or appear before, or otherwise attempt to influence, any employee of the planning department.  You stated the “visioning process” will include meetings with representatives of key stakeholders, including representatives of the city planning department.  The commissioner may not participate in these meetings.
The second rule applies when the governmental decision is within or before an agency other than the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency.  (Regulation 18702.3(b).)  Under this rule, the official cannot act or purport “to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency” to influence a decision.  (Ibid.)    For example, the commissioner would not be prohibited from contacting other city staff so long as the commissioner does not purport to act on behalf of, or as the representative of, the planning commission. 
Step 3.  What are the commissioner’s economic interests?
The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  A public official has an economic interest in: 
· A business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1 (a)); or in which he or she is a director, officer, partner, trustee, employee or holds any position of management (Section 87103(d); Regulation 18703.1(b));
· Real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);
· Any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);
· Any source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);
· His or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)


The planning commissioner is employed by Brooks Street and presumably has received income of $500 or more per year from Brooks Street.  Thus, Brooks Street is an economic interest.
Step 4.  Are the planning commissioner’s economic interests directly or indirectly involved in the decision?
“(a)  A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:
 
“(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;
 
“(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  (Regulation 18704.1)
Brooks Street is a named party in, and the proposed developer of, the development of the fairgrounds.  Thus, Brooks Street is directly involved in the decision.
Steps 5 and 6.  Is it reasonably foreseeable that the economic interest will be materially affected by the decision?
A conflict of interest may arise only when the reasonably foreseeable
 impact of a governmental decision on a public official’s economic interests is material.  (Regulation 18700(a).)  For economic interests in business entities directly involved in a decision, including business entities that are a source of income to an official, the materiality standard is given at Regulation 18705.1(b), which states, “the financial effects of a government decision on a business entity which is directly involved in the government decision is presumed to be material.”  This presumption of materiality may be rebutted only by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the business entity.
Steps 7 and 8.  Exceptions.
Even if a public official determines that her economic interest will experience a material financial effect as a result of the governmental decision, she may still participate under the “public generally” exception if the material financial effect is not distinguishable from its effect on the public generally.  (Section 87103; regulation 18707.)  In addition, in rare circumstances, an official may be called upon to take part in a decision despite the fact that she has a disqualifying conflict-of-interest.  This “legally required participation” rule applies in very specific circumstances where a government agency would be unable to act without the official’s participation.  Neither of these exceptions is implicated by your facts.
� The Political Reform Act is contained in Government Code Sections 81000 through 91014. All statutory references are to the Government Code, unless otherwise indicated. The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations. All regulatory references are to Title 2. Division 6 of the California Code of Regulations, unless otherwise indicated.


� “An effect upon economic interests is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur. (Regulation 18706(a).) A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility. (In re Thorner, (1975) 1 FPPC Ops. 198.)





