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March 5, 2009

Jonathon Ervin
Planning Commissioner 
City of Lancaster

6048 Brentwood Avenue
Lancaster, CA 93536
Re: 
Your Request for Advice


Our File No. A-09-021
Dear Mr. Ervin:


This letter responds to your request for advice regarding your duties as a Planning Commissioner for the City of Lancaster concerning the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as the finder of fact when it renders advice. (In re Oglesby (1975) 1 FPPC Ops. 71.)  Also, please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.

QUESTION
Do the Act’s conflict-of-interest provisions preclude you from considering and voting on the proposed Wal-Mart and Lowes development projects due to your ownership of property within 1,500 feet of the Wal-Mart development and 2,500 feet of the Lowes development? 

CONCLUSION
Since the projects are more than 500 feet from your real property, it is presumed that your interests will not be materially affected by the decision.  Therefore, unless additional information exists, as explained below, to rebut the presumption, the Act’s conflict-of-interest provisions do not preclude you from considering and voting on these development projects.
FACTS

You are a Lancaster Planning Commissioner.  You live within 1,500 feet of a proposed Wal-Mart development and within 2,500 feet of a proposed Lowes development.  You ask whether you may participate in the decisions. 
ANALYSIS
The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making or otherwise using his or her official position to influence governmental decisions in which the official has a financial interest, unless an exception applies.

The Commission has adopted an eight-step standard analysis to decide whether an official has a disqualifying conflict of interest.  (Regulation 18700(b) (1)-(8).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)

Step One:  Are you a public official?
As an elected member of the Lancaster Planning Commission, you are a public official under the Act.  (Section 82048.)

Step Two:  Will you be making, participating in making, or using or attempting to use your official position to influence a governmental decision?
As a member of the planning commission, you will be called upon to make and participate in decisions regarding the Wal-Mart and Lowes development projects. Therefore, you will be making, participating in making or otherwise using your official position to influence a governmental decision.  (Regulations 18702.1 and 18702.2.)

Step Three:  Do you have an economic interest in the decisions at issue?
A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests. (Section 87103; Regulations 18703-18703.5.)  The applicable economic interests include:

1. An interest in a business entity in which a public official has a direct or indirect investment of $2,000 or more.  (Section 87103(a), Regulation 18703.1(a).)  An interest in any business entity in which a public official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d), Regulation 18703.1(b).)

2. An interest in real property in which a public official has a direct or indirect interest of $2,000 or more.  (Section 87103(b), Regulation 18703.2.)

3. Any source of income, including promised income, to the public official that aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c), Regulation 18703.3.)

4. Any source of gifts to the public official if the gifts aggregate to $420 or more within 12 months prior to the decision.  (Section 87103(e), Regulation 18703.4.)

5. A public official also has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is also known as the “personal financial effects” rule.  (Section 87103, Regulation 18703.5.)

In this case, you have an ownership interest in a parcel of real property.  We presume that the ownership interest is worth more than $2,000. This is a potentially disqualifying economic interest under the Act.
Step Four:  Is your economic interest directly or indirectly affected by the decisions?

Regulation 18704.2(a)(1) provides that real property in which a public official has an economic interest is directly involved in a governmental decision if any part of the real property is located within 500 feet of the boundaries (or the proposed boundaries) of the property that is the subject of the governmental decision.

Since each governmental decision is generally analyzed independently, we have advised in the past that where a planning commissioner’s property was more than 500 feet from the actual construction project, the commissioner’s property was indirectly involved in the decision, even though the nearest boundary of the lot on which the project was situated was within 500 feet. (Krauel Advice Letter, No. I-92-118.)  We have applied this analysis where the property that is subject to the decision is beyond 500 feet of the commissioner’s property based on the specifications set by the application or some other document governing the action of the city.  Here, your decision appears to affect the Wal-Mart and the Lowes projects, which are both beyond 500 feet from your property.
  Thus, your property is indirectly involved in both decisions.
Step Five:  Will there be a material financial effect on your economic interest?

A conflict of interest may arise only when the reasonably foreseeable impact of a governmental decision on a public official’s economic interests is material. (Regulation 18700(a).)  The materiality standard for indirectly involved real property is set forth in Regulation 18705.2(b) (1). The financial effect of a governmental decision on indirectly involved real property is presumed not to be material.  This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest that make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has in interest.

Examples of these specific circumstances include when the decision affects matters such as the development potential or use of the official’s real property or the character of the neighborhood, including effects on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.  The facts you provide do not appear to address these types of issues. More facts would be needed in order to conclude whether or not your decision on the two projects would have a material financial effect on your real property located near the two projects.  However, this is ultimately a determination that you will have to make.
Step Six:  Is it reasonably foreseeable that the economic interest will be materially affected by the decisions?

An effect upon an economic interest is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur. (Regulation 18706(a).)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility. (In re Thorner (1975) 1 FPPC Ops. 198).  The concept of material foreseeability is heavily driven by the particular facts of each situation as they exist at the time the decision is made.  The determination of whether it is reasonably foreseeable that the applicable materiality standard will be met for your economic interests is necessarily a factual question that is one for you to make based on your understanding of the facts and by using some reasonable and objective method of valuation. (Hensley Advice Letter, No. A-07-113; Moock Advice Letter, No. A-01-140; O’Harra Advice Letter, No. A-00-174.)  However, if the decision will have such an effect, you must disqualify yourself from participation in the governmental decision.  

With the limited facts given, we do not analyze the remaining steps.

If you have other questions on this matter or would like to give more facts to enable us to give you a more detailed response to your inquiry, please contact me at (916) 322-5660.

Sincerely,

Scott Hallabrin
General Counsel

By: 
Joel Lawson

    
Legal Intern

JL:jgl
� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


�   You did not provide us with facts that the Wal-Mart and Lowes projects were actually combined to form one project.  Therefore, we assume that they are separate.


� Regulation 18702.5 provides that when a public official who holds office specified in section 87200 has a conflict of interest in a decision noticed at a public meeting, then he or she must:  (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as the details of the economic interest, as discussed in regulation 189702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5(c) and 18702.5(d) apply.





