April 22, 2009
Dennis Bunting

Solano County Counsel

Solano County Government Center

675 Texas Street, Suite 6600

Fairfield, CA 94533

Re:
Your Request for Advice


Our File No.  I-09-024
Dear Mr. Bunting:

This letter responds to your request for advice on behalf of Solano County Supervisor Linda J. Seifert (“Seifert”) regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that our advice is based solely on the facts presented in your request: the Commission does not act as a finder of fact when it provides advice. (In re Oglesby (1975) 1 FPPC Ops. 71.)  
In addition, our advice is based solely on the provisions of the Act. We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest.
QUESTIONS

1.  May Supervisor Seifert participate in decisions regarding the Rockville Trails Estate Project (“Rockville”)?

2.  Would a real estate appraisal by an appraiser that establishes the Rockville project will not have any financial effect on the supervisor’s real property be sufficient to rebut the presumption of materiality?


3.  May decisions regarding the Rockville project in Quadrants 1, 2 and 4, be “segmented” under Regulation 18709 so that the supervisor, if disqualified in making decisions related to Quadrant 3, may nevertheless make or participate in making decisions related to the other quadrants?


4.  Would the supervisor’s personal residence be directly or indirectly involved in any closed session discussions relating to an existing California Environmental Quality Act (“CEQA”) legal challenge to the Rockville project?

CONCLUSION


1.  It is presumed that the governmental decisions will have a reasonably foreseeable material financial effect on Supervisor Seifert’s real property interest because her personal residence is within 120 feet from the West Entrance of the Rockville project.  Therefore, she may not make, participate in making, or attempt to influence decisions involving the Rockville project unless this presumption is rebutted.  She is also disqualified from participating in decisions on pending litigation involving the project.

2.  The reasonable reliance upon an appraisal by a disinterested and otherwise qualified real estate professional, based on an accurate understanding of all pertinent facts and circumstances and proper application of pertinent Commission regulations, will generally be considered a good-faith effort by a public official to assess the financial effect of a decision on his or her real property. However, an appraisal concluding that there will be no financial effect on an official’s real property only provides evidence that the presumption has been rebutted.  In addition, an appraisal providing this conclusion, must provide both relevant and sufficient support for its findings.  


3.   In order to apply the segmentation rule, you will need to determine, based on the decisions before the Solano County Board of Supervisors (“Board”), whether the decisions are inextricably interrelated or if they can be “segmented” under Regulation 18709.  If they may be “segmented,” decisions regarding Quadrant 3 in which Supervisor Seifert’s real property is directly involved must be made first, and all other decisions on the other quadrants would follow.  She would be able to participate in the remaining decisions involving Quadrants 1, 2, and 4 so long as her participation does not result in a reopening of, or otherwise financially affect, the decision from which she was disqualified.  

4.  Because Supervisor Seifert’s personal residence is directly involved in decisions affecting the Rockville project, it is also deemed directly involved in any closed session discussions involving related litigation, including an existing CEQA challenge to the project.

FACTS


You are the Solano County Counsel and seek advice on behalf of recently-elected Solano County Supervisor Seifert.

The 1,580-acre Rockville project site is located in the western central portion of Solano County, northwest of the City of Fairfield, approximately three miles north of the I-80/680 interchange.  It is located in the northeast region of the Green Valley Road/Rockville Road intersection.  The proposed site is between the hills of Green Valley and Suisun Valley, both of which are agricultural, open space and rural recreation areas of the County.  The majority of the development within the project site will take place within the interior of the site.

The Rockville project was approved by the Board in October 2008 before Supervisor Seifert’s election to the Board in November 2008.  The project’s Environmental Impact Report (“EIR”) is being challenged in a CEQA lawsuit.  If the legal challenge is successful, decisions regarding the Rockville project will once again come before the Board of Supervisors, thus you seek advice on Supervisor Seifert’s behalf should this occur. 
The project includes 370 single-family residential units, divided into 356 single-family lots with a one-acre site minimum lot size and open space parcels and 14 agricultural and residential 20-acre lots.

Access to the project will be provided from two points along Rockville Road, with the main access (“East Entrance”) located north of Rockville Hills Regional Park.  The secondary access (“West Entrance”) will be located near the existing intersection at Cravea Lane.  The secondary access will not be identified as a subdivision entrance and will be signed to prohibit delivery trucks.  Both access points, the East and West entrances, are part of the project site.
The West Entrance will be aligned with Cravea Lane to create a four-way intersection.  The project will construct both eastbound left turn lanes and westbound right turn lanes at both entrances.

The space between the East Entrance and West Entrance on Rockville Road is approximately 1.2 miles.  

Supervisor Seifert owns a single family home located on Green Acres Court, with the back of the lot bordering Cravea Lane.  Neither Cravea Lane nor Rockville Road provides access to the supervisor’s residence.  The residence is 120 feet from the West Entrance; 650 feet from Lot 17 (which is the closest lot to the residence); 1,650 feet from Lot 23; and 2,770 feet from Lot 31. 
The project is divided into four quadrants:

Quadrant 1:  This quadrant would contain approximately 137 one-acre lots.

Quadrant 2:  This quadrant would contain approximately 69 one-acre single-family home lots and thirteen 20-acre sites.

Quadrant 3:  This quadrant would contain approximately 79 single-family one-acre lots and the West Entrance.  It is located closest to the supervisor’s property.

Quadrant 4:  This quadrant would contain approximately 69 single-family one-acre lots and three 20-acre lots.
ANALYSIS

Conflict-of-Interest

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).) Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest. (Regulation 18700(b).)  

Step 1:  Is County Supervisor Seifert a public official under the Act?

Section 82048 defines a public official as “every member, officer, employee or consultant of a state or local government entity.”  Under this definition, Supervisor Seifert is a public official.
Step 2:  Will Supervisor Seifert be making, participating in making, or influencing a governmental decision?   

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency. (Regulation 18702.1.)

A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive intervening review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision. (Regulation 18702.2.)

A public official is attempting to use his or her official position to influence a governmental decision if, for the purpose of influencing the decision, the official contacts or appears before or otherwise attempts to influence, any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3(a).) 
Therefore, if Supervisor Seifert participates in discussions, votes on decisions, or attempts to influence any member of her agency involving the Rockville project, she will be making, participating in making, or influencing governmental decisions.  

Step 3:  Does Supervisor Seifert have a potentially disqualifying economic interest?  

A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
 
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





