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March 12, 2009
Bill Condrashoff

Amador Water Agency Director

11180 Ranchette Drive

Jackson, CA 95642

Re:
Your Request for Advice


Our File No.  I-09-030
Dear Mr. Condrashoff:

This letter responds to your follow-up request for advice based on the advice provided to you in our letter of January 27, 2009 (Condrashoff Advice Letter 
No. A-08-214) regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please refer to the statement of facts in our previous letter, which are incorporated herein by reference. Additional facts are stated in each question, as necessary.
You are a director with the Amador Water Agency (“AWA”), which provides water and wastewater service within Amador County.  In our earlier letter, we advised that you are disqualified from participating in decisions involving the Amador Transmission Project Environmental Impact Report (“Addendum No. 4”) involving a raw water pipeline that runs through the Amador Canal (“Canal”) because the Canal passes through your parcel, and it is presumed that these decisions will have a reasonably foreseeable material financial effect on your property.  
You now ask whether you may participate in the Board discussions regarding a treated water pipeline installation project, including the funding applications, acquisition of easements, and environmental reports, when a possible project alternative is the installation of the pipeline through the portion of the Canal that runs through your property.
In our earlier letter, we advised that large and complex decisions may, under certain circumstances, be divided into separate decisions so that an official who has a disqualifying interest in one component of the decision may still participate as to other components in which the official has no financial interest.  (Regulation 18709, copy enclosed; Merkuloff Advice Letter, No. I-90-542; Huffaker Advice Letter, No. A-86-343.)
Regulation 18709 provides the procedures for segmentation and states as follows: 


“(a) An agency may segment a decision in which a public official has a financial interest, to allow participation by the official, provided all of the following conditions apply:

“(1) The decision in which the official has a financial interest can be broken down into separate decisions that are not inextricably interrelated to the decision in which the official has a disqualifying financial interest;

“(2) The decision in which the official has a financial interest is segmented from the other decisions;

“(3) The decision in which the official has a financial interest is considered first and a final decision is reached by the agency without the disqualified official’s participation in any way; and

“(4) Once the decision in which the official has a financial interest has been made, the disqualified public official’s participation does not result in a reopening of, or otherwise financially affect, the decision from which the official was disqualified.

“(b) For purposes of this regulation, decisions are “inextricably interrelated” when the result of one decision will effectively determine, affirm, nullify, or alter the result of another decision.”
The Commission has advised that some decisions may be too interrelated and may not be considered separately, such as when resolution of one decision will effectively determine, affirm, nullify or alter the result of the other decision. ( Barker Advice Letter, I-08-175; Hull Advice Letter, No. A-04-052.)  Segmentation may only apply if the decisions can be broken down into separate decisions that are not inextricably interrelated to the decisions in which you have a disqualifying conflict of interest.

In your follow-up request of February 5, 2009, you stated that agency staff has informed you that it is evaluating installation of a treated water pipeline that would provide treated water service to certain areas in Amador County.  There are several different routes under consideration, including installation of the treated water pipeline in the portion of the Canal that runs through your property.  Agency staff will be requesting funding from the federal government for the treated water pipeline installation project pursuant to the “stimulus package” under consideration and through other state or federal funding mechanisms.  
You also state that there are Board discussions and decisions involving acquisition of easements from other affected landowners along the Canal for both the treated and untreated pipelines.  If the AWA has already acquired an easement across your property through an eminent domain proceeding, you wish to know if you could then participate in Board discussions concerning the acquisition of easements from other landowners along the Canal.  Acquisition of these easements would be a necessary element for either the raw water pipeline (discussed in your previous letter) or the treated water pipeline to go forward.

Segmentation:

Decision Involving Routes for the Treated Water Pipeline:

As stated in our previous letter, it is presumed that governmental decisions will have a reasonably foreseeable material financial effect on your property if a pipeline—containing either treated or untreated water—passes through your parcel. Therefore, you may not make participate in making or attempt to influence decisions involving the location of a pipeline unless this presumption is rebutted.  

Under the guidelines of Regulation 18709, the decisions regarding different routes for the treated water pipeline would be inextricably interlinked with the proposal to install the pipeline through the portion of the Canal that runs through your property.  This is because a vote for one route is essentially a vote against another and, thus, effectively affects or alters the result of the other decisions.
Therefore, you are disqualified from making, participating in making, or influencing the decision involving routes for the treated water pipeline.  Because it is presumed you have a conflict in this decision, you will also not be able to participate in other interlinked decisions.  
Interlinked Decisions:

 If the route of the treated water pipeline will run through your property, you may not participate in the other decisions that are inextricably interlinked with the decision in which you have a conflict.  This is because the resolution of one decision alters the result of the other decisions.

For instance, your facts indicate that “acquisition of easements would be a necessary element for either the raw water pipeline or treated water pipeline to go forward.”  Accordingly, we conclude that the decisions regarding the acquisition of easements of other landowners along the Canal would determine, affirm, nullify or alter the underlying decision of going forward with either the raw water pipeline or treated water pipeline through your property.  Therefore, the easement decisions may not be segmented from the decisions in which you have a conflict, and you may not participate in these decisions.

Similarly, the funding decisions may also be interlinked with all the other decisions because a decision to obtain (or not obtain) funding or a decision as to the funding source, or amount of funding, would likely have an impact on the extent of the project or project going forward.  This would also apply to any environmental impact reports that are necessary elements to the project.
Because your property is directly involved in the routing decisions, you are prohibited from making, participating in making, or influencing a governmental decision that would have a material financial effect on this economic interest.  Because the acquisition of easements, the funding applications, the environmental reviews are all necessary prerequisites to the pipeline projects, these decisions are inextricably interlinked with the decision in which you have a conflict.  Therefore, you may not participate in any of these decisions.

If pipeline does not run through your property:
However, if the AWA decides, without your participation, that the pipeline route would not run through your property (and is not within 500 feet of it), then you may participate in the other decisions with regard to the acquisition of easements, environmental reports, and funding mechanisms so long as your participation does not result in a reopening of, or otherwise financially affect, the decision from which you were disqualified.  (Regulation 18709(a)(4).)

Your property would be deemed indirectly involved in these decisions, and the financial effect of a governmental decision on indirectly involved real property is presumed not to be material.  (Regulation 18705.3(b)(1).)  However, note that this presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of real property in which you have an economic interest that would make it reasonably foreseeable that the decision will have a material financial effect on your property.  (18705.3(b)(1).)

Contacting Board Members About Your “Personal Interests”:
You also ask whether you may contact individual Board members about your “personal interests” in the above decisions.  Your question pertains to the issue of “influencing” a governmental decision.  
In our prior letter we referred to a narrow exception to the prohibition on “influencing” a governmental decision in which an official has a conflict-of-interest.  
Under Regulation 18702.4(a)(1), even if a conflict-of-interest is present, a public official may appear “in the same manner as any other member of the general public before an agency in the course of its prescribed governmental function solely to represent himself or herself on a matter which is related to his or her personal interests.”
  [Emphasis added.]  Such an appearance, when properly made, does not constitute making, participating in making, or influencing a governmental decision.  (Regulation 18702.4(a)(2) and 18702.4(b)(1).
The exception under Regulation 18702.4 “is limited on its face to appearances ‘before an agency in the course of its prescribed governmental function.’” (Howard Advice Letter, I-07-117; Petrini Advice Letter A-02-263; See also Burns Advice Letter, A-06-178, where city councilmember who owned real property within 500 feet of a construction project was advised that appearances under Regulation 18702.4 were “limited to public meetings of the agency” and “limited contacts with city officials to gather information otherwise available to the general public” and posing “general questions that are ministerial in nature;” Calhoun Advice Letter, No. A-91-298, where a city councilmember whose real property was directly involved in city’s grading project was “prohibited from privately discussing these matters with other members of the city council or with other city officials;” Allen Advice Letter, No. I-90-384, where a water district director’s real property interest was directly involved in decisions regarding water pipelines, road construction and other services.  The official was advised that he may appear before the district to advocate on behalf of his property interests, but that he could not “privately discuss these matters” with other city officials.)    
Under the facts you provide, the narrow exception under Regulation 18702.4 would not extent to personal contact with Agency Board of Directors outside the board meeting because this is not an option made available to all members of the public, and at the very least, would provide the appearance of using your official position to gain special access to decisionmakers.  

Therefore, while you may appear before the Agency Board of Directors at its board meeting in the same manner as any member of the public
 under requirements of Regulation 18702.4, you may not attempt to contact individual members of the Board for purposes of influencing their decision on this matter.  
If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

By:
Emelyn Rodriguez

Counsel, Legal Division
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Enclosure

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


� “Personal interests” is defined under Regulation 18702.4(b)(1)(A)-(C) and includes an interest in real property which is wholly owned by the official or members of his or her immediate family or an business entity that is wholly owned by the official or members of his or her immediate family.  





� In addition, your comments must be limited to your personal interests, and you should make clear that you are not acting in any official capacity.  (Larsen Advice Letter, No. A-87-151.)





