March 4, 2009
Jolie Houston

City Attorney, City of Los Altos

Berliner and Cohen

10 Almaden Blvd., 11th Floor
San Jose, CA 95113
Re: 
Your Request for Advice

Our File No. A-09-033

Dear Ms. Houston:
This letter is in response to your request for advice on behalf of Los Altos City Councilmember David Casas regarding his duties under the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter should not be construed as assistance on any conduct that may have already taken place.  (See Regulation 18329(b)(8)(A).)  Also, please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090, the doctrine of “incompatible offices,” or any other laws that may apply to Councilmember Casas’ situation.
QUESTIONS
1.  If Councilmember Casas’ spouse has an exclusive contract to sell real property, does the property owner become a “source of income” or source of “promised income” to the councilmember as contemplated by the Act?  

2.  If Councilmember Casas’ spouse has an exclusive contract to sell real property, does the councilmember have a disqualifying financial interest in decisions that may affect the value of the property?

3.  After the sale of the real property in question (near the civic center site), will the councilmember have a conflict of interest in future city council decisions concerning the redevelopment of the civic center site?

4.    Will the councilmember have a conflict of interest in future city council decisions concerning the property that is located in close proximity to property that his spouse is listing or has sold?

CONCLUSIONS
1 and 2.  The councilmember will have an economic interest in a source of income to his spouse when his community property share is $500 or more.  However, we have consistently advised that merely having a listing on a property (whether exclusive or not) does not constitute income because a listing agreement alone is too speculative to be considered income or promised income.  However, if the councilmember’s spouse has multiple listings with the same client, or a single listing with that client that is in escrow, the element of speculation has diminished and the client becomes a source of “promised income.”
Prior to the property owner becoming a source of income or promised income, however, the councilmember will still have a conflict of interest if the decision will have a reasonably foreseeable material financial effect on his spouse’s business, his spouse’s employer, or any other source of income to his spouse, as discussed below.  
3.  For 12 months after the sale, the councilmember will have a source-of-income economic interest in all of the following if the councilmember’s community property share of his spouses’ commission was $500 or more:  (1) the broker (Intero); (2) the person his spouse represented in the transaction; and (3) any person who receives a fee for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker, and may not make or participate in making a governmental decision having a reasonably foreseeable material financial effect on any of these persons.  However, after the sale, decisions regarding the civic center will presumably not affect either the client or broker.  The client will no longer own the property in proximity to the civic center site and Intero will not be financially affected by changes to the value of the property already sold.  
4.  This will need to be determined on a case-by-case basis as discussed below.  

FACTS
The City of Los Altos covers seven square miles and has a population of approximately 28,000, with 10,810 households and approximately 1,332 businesses.  Councilmember David Casas is one of five members of the city council.  The city maintains an existing civic center on an 18-acre site containing its city hall, library, youth center, police station, senior center, history house, and community center.  In early 2008, the city council concluded that the site was underutilized and many of the buildings are aged, and approved redevelopment of the site.  Currently coming before the city council are three conceptual plans for the redevelopment of the civic center site.  In the future (summer 2009), the city council will consider the final plan for placement on the ballot in 2010, and construction will begin in 2014.
  
The council member’s spouse is a real estate agent.  Ms. Casas is an independent contractor with Intero, a real estate brokerage firm that operates in the city.  Ms. Casas has no ownership interest in Intero and is compensated only by commission on sales.  In consideration for sharing a portion of her commission with Intero, Intero provides an office and the ability to work under Intero’s real estate license.  You noted Ms. Casa is considered an employee of Intero under California real estate regulations.  However, as an independent contractor she files a tax form 1099.  The councilmember’s spouse currently has an exclusive listing agreement to sell property located within 500 feet of the southeast corner of the civic center site (from January 13, 2009, through May 13, 2009).  Currently, all three proposed master plans have proposed an athletic field for that corner of the site. 
ANALYSIS
The conflict-of-interest provisions of the Act (Section 87100 et seq.) prohibit any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Steps 1 and 2.  Is Councilmember Casas a “public official” within the meaning of Section 87100 and will he be making, participating in making or influencing a governmental decision?
As a member of the city council, Councilmember Casas is a public official.  Therefore, Councilmember Casas may not make, participate in making, or otherwise use his position to influence any decisions that will have a reasonably foreseeable material financial effect on any of his economic interests.  A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a governmental decision if, for the purpose of influencing the decision, the official contacts or appears before or otherwise attempts to influence, any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)
With respect to the city council’s decisions, Councilmember Casas would be making and participating in making decisions to approve or disapprove the civic center project when he votes as a member of the city council.
  
Step 3.  What are the councilmember’s economic interests?
The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from certain enumerated economic interests.  These economic interests are described in Section 87103 and Regulations 18703-18703.5, inclusive:
· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more.  (Section 87103(a); Regulation 18703.1 (a).)
· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1 (b).)
· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)
· An official has an economic interest in any source of income, including promised income, totaling $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)  In the case of community property interests in a spouse’s income, the threshold would be $1,000.  The Act provides special income attribution rules for commission income.   Regulation 18703.3(c)(3)(C) provides, in pertinent part, that “commission income” received by a real estate agent, is attributed to each of the following sources: (1) the broker and brokerage business entity under whose auspices the agent works; (2) the person the agent represents in the transaction; and (3) any person who receives a finder’s or other referral fee for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker.  Thus, in a given sales transaction, both the person that the agent represents and the brokerage firm will be economic interests.  

· A public official has an economic interest in any source of gifts to him or her if the gifts total $420 or more within 12 months prior to the decision.  (Section 87103(e); Regulation 18703.4.)
· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is commonly referred to as the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)
 
Councilmember Casas has an economic interest in Intero if his community property share of his spouse’s income is $500 or more.  Moreover, pursuant to Regulation 18703.3(c)(3)(C) the “commission income” received is fully attributable to Intero (the broker and brokerage business entity under whose auspices Ms. Casas works); to clients (any person Ms. Casas represents in the transaction); and, to any person who receives a finder’s or other referral fee for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker.
  Each of these may count, for purposes of the Act, as a potentially disqualifying economic interest.
However, clients with current listings with the councilmember’s spouse are not considered sources of income.  While “income” under the Act includes promised income, that is, income to which a public official has a legally enforceable right, we have consistently advised that merely having a listing on a property does not constitute promised income.  However, if the client has multiple listings with the agent or a single listing where the sale is pending, the client is deemed to be a source of promised income.  (Confer Advice Letter, No. A-93-147.)  Merely having a listing on a property does not constitute promised income because a listing is too speculative to rise to the level of promised income.  However, once escrow is opened (or if there are multiple listings), there is a buyer and a seller, and the element of speculation has diminished.
  (Epstein Advice Letter, No. I-06-166.) 
Thus, to summarize:
· The councilmember would not have an economic interest in clients of his spouse prior to a sale being placed into escrow (or if there are multiple listings for the client).  However, he would have an interest in her real estate business and Intero, the broker.  

· Once a sale is completed, in addition to his spouse’s business and Intero, he would also have an interest in the person that his spouse represented (in this case the seller).  

Step 4.  Will Councilmember Casas’ economic interests be directly or indirectly involved in the decisions?
Regulation 18704.1 provides that a person, including business entities and sources of income, is directly involved in a decision before an official’s agency when that person, either directly or indirectly or by an agent, initiates the proceeding in which the decision will be made, is a named party, or is the subject of the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.  (Regulation 18704.1(a)(2).)  None of the councilmember’s economic interests initiated the project.
  Accordingly, none (the client, Intero, or his spouse’s business) are directly involved in the decision in question.  We therefore continue to analyze the issue on the basis that the council member’s economic interests are indirectly involved in the decision.  (See, Regulation 18704(a).)
Steps 5 and 6.  What is the applicable materiality standard and is it reasonably foreseeable the decision will have a material financial effect on the councilmember’s economic interests?
A conflict of interest may arise only when the reasonably foreseeable financial effect of a governmental decision on a public official’s economic interest is material.  (Regulation 18700(a).)  An effect is considered “reasonably foreseeable” if the effect is “substantially likely.” (Regulation 18706; In re Thorner (1975) 1 FPPC Ops.  198.)  A financial effect need not be a certainty to be considered reasonably foreseeable.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2.  Division 6 of the California Code of Regulations, unless otherwise indicated.


	�  According to your electronic mail of February 10, 2009.


	� When a public official who holds an office specified in Section 87200 has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation l8702.5(b), on the record of the meeting; (2) recuse himself or herself: and (3) leave the room for the duration of the discussion and/or vote on the item. 


	� You have not mentioned any person receiving a finder’s or other referral fee, thus we limit our analysis to the client and Intero.





	� A public official always has an economic interest in his or her personal finances.  (Regulation 18703.5.)   A reasonably foreseeable financial effect on a public official's personal finances is material if it is at least $250 in any 12-month period.  However, when determining whether a governmental decision has a material financial effect on a public official's interest in his or her personal finances, neither a financial effect on the value of real property owned directly or indirectly by the official, nor a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has a direct or indirect investment interest shall be considered.   


	� You note that the listed property is within 500 feet of the project site.  While the Commission does use a 500-foot test to determine direct or indirect involvement as it relates to a public official’s real property, the rule would not apply to property owned by a source of income.  





