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March 5, 2009
Robert L. Broughton

Commissioner
Contra Costa County Superior Court
100 37th St.
Richmond, CA 94805
Re:
Your Request for Informal Assistance 

Our File No.  I-09-036
Dear Mr. Broughton
This letter responds to your request for advice on the gift provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented; the Fair Political Practices Commission does not act as the finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Our advice is limited to the provisions of the Act and we offer no advice on any other provisions of law that might apply in your situation.  Because the answer to your question is entirely contingent on the facts of your particular case, we provide you with general guidance, and treat your inquiry as one for informal assistance.

QUESTION

If your registered domestic partner is given a gift commemorating her twenty years of friendship and service to her employer, consisting of roundtrip airline tickets to Paris with accommodations for two, would the Act’s gift limits apply to you if you were to accompany her on this trip at her request?
CONCLUSION

If the intended recipient of the gift is your registered domestic partner, who is granted exclusive discretion and control over its use, you will not receive a “gift” subject to the Act’s reporting and gift limit provisions should she ask you to accompany her. 
FACTS


You have been employed for more than 20 years as a subordinate judicial officer, presently serving as a Commissioner in the Contra Costa County Superior Court.  You are currently assigned to traffic infractions, small claims and civil harassment matters.  In the past you have been assigned to handle criminal cases, and you are still available for such assignments at the discretion of the supervising judge.   

Your registered domestic partner is employed as a legal secretary/office manager by a law firm specializing in criminal law.  Her firm handles cases in Richmond, among many other places, and from time to time is involved in cases filed in your department.  Due to her employment by the firm and your own relationship with the firm’s partners and some of the associates, you disqualify yourself from any case in which that firm is involved.  


You and your domestic partner reside in a home that you purchased together, and you share all expenses.  She has been employed by this firm for more than two decades, beginning shortly after the start of your relationship with her.  The firm consists of three partners and three associates.  During the last twenty years she has become a personal friend and confidant to the three partners, and has had a similar relationship with some of the firm’s associates.  These relationships have evolved through the years to include invitations to family events such as birthdays, for the partners as well as the parents of the partners, wedding invitations, baby showers and housewarmings, dinner invitations at each others’ homes, and similar events.  Your domestic partner has served as a baby sitter for one of the firm’s partners, and now supervises these grown children when they work at the office while on vacation from school.  
Recently the firm hosted an anniversary celebration commemorating your domestic partner’s twenty years of friendship and service to the firm, at which time the partners announced an intention to give her, in commemoration of her work, roundtrip airfare to Paris for two, with ten days hotel accommodations.  The value of this gift would be similar to, or slightly less than, the annual year-end bonus she has received from the firm for the last ten years.

As employers and old friends, all members of the firm are aware that trips to Paris have long had special significance to her, and that she has made such trips a number of times during her employment with the firm.  She has, for example, taken each of her daughters and her first grandchild on trips to Paris, and plans to take her other two grandchildren as well, as soon as they are old enough.  You believe that this anniversary gift is an acknowledgment by the firm of her special enjoyment of visits to Paris, and is clearly intended as a very personal gift to commemorate her years with the firm.  It is your understanding that while the gift is intended for your domestic partner, there was probably an assumption that she would wish to take you with her on the trip.  
ANALYSIS
Section 89503 provides that no person holding an office specified in Section 87200 shall accept a gift from any single source within a single calendar year that totals more than $420 in value.
 As a court commissioner, you are a person holding an office specified in Section 87200.  The term “gift” is defined by Section 82028(a) as follows: 

“(a) “Gift” means, except as provided in subdivision (b), any payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.”

Subdivision (b) of Section 82028 lists certain exclusions from the statutory definition of “gift.”  As pertinent here, subdivision (b)(3) provides as follows:

“(b) The term “gift” does not include:
(3) Gifts from an individual’s spouse, child, parent, grandparent, grandchild, brother, sister, parent‑in‑law, brother‑in‑law, sister‑in‑law, nephew, niece, aunt, uncle, or first cousin or the spouse of any such person; provided that a gift from any such person shall be considered a gift if the donor is acting as an agent or intermediary for any person not covered by this paragraph.”
Under Regulation 18229, a registered domestic partner, recognized as such by state law, is treated as a “spouse” under the Act.  Section 82028(b)(3) makes it clear that the Act does not limit or regulate gifts from a spouse, unless the spouse is acting as an “agent or intermediary” for a third party not subject to this statutory exception to the term “gift.”  Thus to determine whether this exception applies in your case, assuming that your partner asks you to join her on the anticipated trip, we must decide whether she, or the firm, is the true source of your tickets and accommodations in Paris. 
Regulation 18945(a)(1) governs this question, providing as follows:
“(a) General Rule. A person is the source of a gift if the person makes a gift to an official and is not acting as an intermediary.
(1) If a person makes a payment to a third party and in fact directs and controls the use of the payment to make a gift to one or more clearly identified officials, the person is the source of the gift to the official or officials.”

In other words, the law firm is the source of a gift to you if it provides the tickets to your registered domestic partner in such a fashion that it can be said to have “directed and controlled” the use of these tickets as a gift to you.  On the other hand, your partner is the source if the tickets were given to her with no direction or control by the law firm over her use of the tickets.
  

The presence or absence of this direction and control by the law firm is a question of fact that we must ultimately leave to you since, as noted earlier, the Commission does not act as a finder of fact in providing its written advice.  From your account of the facts, it appears that the law firm in effect provided your partner what amounts to a bonus twice the size of the year-end bonus she typically receives, in recognition of her twenty years service to the firm.  

While members of the firm may well have anticipated that she might ask you to accompany her on this trip, you have not suggested that the firm in any way sought to influence or require her to do so.  If this is indeed the case, and your partner asks you to accompany her on this trip, you may reasonably conclude that your registered domestic partner is the true source of the gift, not the firm.  Since the Act does not regulate or limit a gift from a registered domestic partner, pursuant to Section 82028(b)(3), her gift to you would not be subject to the Act’s reporting requirements or annual limitation on gifts.  
If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin


General Counsel

By:
Lawrence T. Woodlock

Senior Counsel, Legal Division
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Enclosure

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3), copy enclosed.)


� This is the statutory gift limit, with the most recent adjustment for inflation specified by Regulation 18940.2 


� Regulation 18944(c)(3) is consistent, yielding the same result when it is clear under all the circumstances that the donor’s intent is to give a gift to an official’s family member, rather than to the official.  





