February 24, 2009

Amy Greyson
Richards, Watson and Gershon

1 Civic Center Circle
P.O. Box 1059
Brea, California 92822-1059

RE: 
Your Request for Advice


Our File No.  A-09-041

Dear Ms. Greyson:

This letter is in response to your request for advice on behalf of Yucaipa Mobilehome Rent Review Commission Member Erik Sahakian regarding the conflict-of-interest provisions and Section 84308 of the Political Reform Act (the “Act”).
  Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other bodies of law such as common law conflict of interest or Government Code Section 1090.  Also, please bear in mind that the Commission does not act as a finder of fact when providing advice, which is based solely on the facts you provide.  (In re Oglesby (1975) 1 FPPC Ops.  71.)

QUESTIONS AND CONCLUSIONS
1. Does Section 84308 apply to the Yucaipa Mobilehome Rent Review Commission and its individual Commissioners?
Yes.  Section 84308 applies to the Yucaipa Mobilehome Rent Review Commission and its Commissioners.
2. Does Section 84308 apply to decisions on applications for rent increases?
Yes.  Section 84308 applies to any proceeding or action to grant, deny, revoke, restrict or modify “licenses, permits, or other entitlements for use.”  We conclude that an application for a rent increase filed by Grandview West Mobile Home Park is a proceeding to restrict or modify an entitlement for use.  
3. Is the Manufactured Housing Educational Trust (MHET) a “party” or “participant” to the hearing on Grandview West Mobile Home Park’s rent increase?
No.  According to the facts you provided, MHET will not be a party or participant and therefore Section 84308’s disqualification provision will not apply.
4. May Commissioner Sahakian avoid any conflict of interest under Section 84308 if he returns the campaign contribution to MHET? 

We have not analyzed this question since the commissioner does not have a conflict of interest under the statute.

5. Is Commissioner Sahakian disqualified from participating in the public hearing on the application of Grandview West Mobile Home Park under any other provision of the Act?
The Act’s other conflict of interest/disqualification provision, Section 87100, would not apply as discussed below.  

FACTS

The City of Yucaipa has enacted an ordinance regulating rents in mobilehome parks.  The ordinance created a Mobilehome Rent Review Commission, composed of five members appointed by the city council.  The commission holds public hearings on certain types of applications for rent increases.  The decision of the commission may be appealed to the city council. 

In November 2008, Erik Sahakian ran for City Council of the City of Yucaipa.  On November 5, 2008, during his campaign, he received a campaign contribution of $999 from MHET.  Mr. Sahakian was not elected to the city council.  Following the election, Mr. Sahakian was appointed to the Yucaipa Mobilehome Rent Review Commission. 
In late November 2008, the City received an application for a rent increase, from Rudrich Family Management, owner of Grandview West Mobile Home Park.  The public hearing on the application is presently scheduled for Tuesday, February 24, 2009.
It is your understanding that MHET advertises itself as an advocate for the mobile home park industry and proponent for the protection of the property rights of mobilehome park owners.  According to their website, MHET incorporated in 1982 as a non-profit association and serves the three Southern California Counties of Orange, Riverside, and San Bernardino.  They focus on educating the owners of mobile home parks and manufactured housing communities, the owners of mobile homes who live in rental parks and rental/land lease communities, and others about the mobile home park industry and issues. 

Commissioner Sahakian is not a member of MHET.  The City has also been informed by MHET that the owner of Grandview West, Rudrich Family Management, is not a member of MHET, and that MHET has never acted on behalf of Grandview West or Rudrich Family Management in connection with any application for a rent increase.  It is also your understanding that MHET does not intend to submit anything in support of or against the proposed rent increase for Grandview West, and does not intend to appear or advocate in favor or against the proposed rent increase at the public hearing on the application. 
ANALYSIS

Section 87100

The Act’s conflict-of-interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interest of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
A public official has a “financial interest” in a governmental decision, within the meaning of the Act, when it is “reasonably foreseeable” that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  In order to determine whether a public official has a disqualifying conflict of interest in a given governmental decision, the Commission has adopted an eight-step analytical framework.  (Regulation 18700(b)(1)-(8).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)
Commissioner Sahakian is a public official as a member of the Yucaipa Mobilehome Rent Review Commission.  You ask specifically, whether Commissioner Sahakian may “make” a decision.  However, your question is whether a campaign contribution might be an “economic interest” that may trigger a conflict of interest under the Act.  A public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests.  (Section 87103; Regulations 18703-18703.5.)  The applicable economic interests include: 
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)), or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));
· An economic interest in real property in which he or she has a direct or Indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);
· An economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);
· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is also knows as the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)

The Act does not treat campaign contributions as a potential basis for a conflict of interest under Sections 87100 and 87103, either as “income” or as “gifts” to public officials.  (See definitions in Sections 82030(b)(1) and 82028(b)(4); See also Morrison Advice Letter, No.  A-05-244.)  From the facts you disclosed it does not appear that the commissioner has any of the economic interests described above.  Therefore, we end our analysis of conflict of interest with regard to your economic interests at this point.

Section 84308

Section 84308 was enacted in 1983 to guard against bias or the appearance of bias in proceedings before appointed members of boards or commissions acting as decision-makers in agency proceedings involving licenses, permits or other entitlements within the agency’s jurisdiction.  Broadly speaking, Section 84308 limits the contributions that an officer of a government board or commission may accept from parties or participants in those types of proceedings.  Acceptance of a contribution beyond the statutory limits disqualifies an officer from making, participating in making, or in any way using his or her official position to influence his or her agency’s decision in these proceedings.

Section 84308 is unique among the Act’s provisions insofar as it identifies a campaign contribution as a basis for a disqualifying conflict of interest.  As noted above, the Act does not otherwise treat campaign contributions as a potential basis for conflicts of interest, whether as “income” or as “gifts” to public officials.  (Sections 82030(b)(1) and 82028(b)(4); see also the Morrison Advice Letter, No.  A-05-244.)  
Agencies:  Section 84308 was drafted narrowly, applying only to decisions made by certain kinds of agencies with membership that is not directly elected by the voters.  In addition, Section 84308 only applies to agencies that make decisions on a narrow range of subjects -- licenses, permits, or other entitlements for use in proceedings pending before the agency.  (Section 84308(a)(3) through (5).)  
Officers:  Section 84308 covers all elected and appointed officers of an agency and their alternates, as well as candidates for elective public office.  The term “officer” is very broadly defined under Section 84308 to include the governing board or commission of any agency subject to the section’s provision.  (Regulation 18438.1.)   Any person who is a member of the agency board or commission, such as Commissioner Sahakian, is subject to Section 84308. 

Licenses, Permits, or Other Entitlements:  Section 84308 applies to any proceeding or action to grant, deny, revoke, restrict or modify “licenses, permits, or other entitlements for use.”  Section 84308 defines the phrase “licenses, permits, or other entitlements for use” to mean proceedings on all business, profession, trade and land use licenses and permits, and other entitlements for use, including all entitlements for land use, all contracts (other than competitively bid, labor or personal employment contracts) and all franchises.  Examples of the types of decisions covered by the law include decisions on professional license revocations, conditional use permits, rezoning of real estate parcels, zoning variances, tentative subdivision and parcel maps, consulting contracts, cable television franchises, building and development permits, public street abandonments, and private development plans.  

However, even more illustrative of the scope of the term is what has been excluded from the coverage of Section 84308.  Decisions on general plans, general building or development standards or other rules of general application are not covered by section 84308.  While the term “entitlement for use” does not have a set legal meaning, the Commission has advised that Section 84308 will not cover proceedings where general policy decisions or rules are made or where the interests affected are many and diverse.”  (City of Agoura Hills v. Local Agency Formation Com. (1988) 198 Cal.App.3d 480.)  
We conclude that an application for a rent increase filed by Grandview West Mobile Home Park is a proceeding to restrict or modify an entitlement for use and meets the definition of a proceeding as used in Section 84308.  
Parties and Participants:  The disqualification provision of Section 84308(b) applies to contributions from “parties” or “participants” to such proceedings.  
A “party” is defined in Section 84308(a)(1) as “[A]ny person who files an application for, or is the subject of, a proceeding involving a license, permit, or other entitlement for use.”  MHET is not a party to the rent decision.

� Government Code sections 81000-91014.  Commission regulations appear at title 2, sections 18109-18997, of the California Code of Regulations.  All references to code “Sections” shall be to the Government Code, and all references to “Regulations” shall be to title 2 of the state’s Code of Regulations, unless otherwise noted.





