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March 25, 2009

Robert S. Ridley






Via Fax 626-744-7132
8846 East Callita Street





and U.S. mail
San Gabriel, CA 91775
RE: 
Your Request for Advice


Our File No. A-09-043 
Dear Mr. Ridley:

This letter responds to your request for advice regarding the gift provisions of the Political Reform Act (the “Act”).
  Please note, our advice is based on the facts you provide. The Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it provides advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS

1.  May you accept the free travel from the Temple City Youth Development in order to serve as a chaperone for an educational trip for 5th grade students?  Will the payment be reportable?

2.  If you cannot receive the free trip, may you pay the donor the normal cost of the trip minus any prepayments in order to comply with the gift limit of the Act?

CONCLUSIONS

1.  You may accept the free travel since, under these circumstances, it is exempt from the gift limits of the Act.  However, you will need to report the fair market value as a gift from the donor, the Temple City Youth Development.  The fair market value would be the regular adult price, minus any amounts you already paid.

2.  You may accept the free trip.  However, you still may pay the gift down within 30 days of receipt or acceptance.  In such event the value of the gift is reduced by the amount of the reimbursement, and the amount of the any gift which must be disclosed is reduced by the amount of the reimbursement.
FACTS


You are an elected Board member of the Temple City Unified School District (the “district”) and Controller for the City of Pasadena.  Your spouse is also an employee of the district and is a board member of the Temple City Youth Development (the “TCYD”).  The TCYD is a local 501(c)(3) nonprofit organization that supports educational opportunities for local youth.  TCYD has organized a trip for 5th grade students from the district to Washington DC.  The trip is not financially supported by the district but will be paid for by the students and their families.  The trip will be arranged through EF Smithsonian Travel, a for profit travel agency that offers educational tours and travel for students.  Students pay $1,556, and adults pay $1,736 for the five day trip.  Under TCYD’s agreement with EF Smithsonian, for every six paid travelers, the group is allowed one free chaperone.  

On March 16 and March 18, 2009, you provided the following additional information:

· TCYD’s board of directors consist of 12 board members and two student teachers.  TCYD’s is a 501(c)(3) nonprofit corporation.
· A total of 10 chaperones will be on the trip.
· As controller for Pasadena you are required to complete a Statement of Economic Interests (“Form 700”), specifically schedules A1, A2, C, D, E, and F.

· Income need only be reported if the source is  located in or doing business in the jurisdiction, is planning to do business within the jurisdiction, or has done business within the jurisdiction during the two years prior to the time the statement is due.

According to the Temple City Unified School District conflict of interest code Board Members report:


1.  Persons in this category shall disclose all interest in real property within the jurisdiction.  

2.  Persons in this category shall disclose all investments and business positions.  


3.  Persons in this category shall disclose all income and business positions.  “Income” means a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds form any sale, gift, including any gift of food or beverage, loan forgiveness or payment of indebtedness received by the filer, reimbursement for expenses, per diem, or contribution to an insurance or pension program paid by any person other than an employer, and including any community property interest in the income of a spouse.  Income also includes an outstanding loan.  Income of an individual also includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10 percent interest or greater.

ANALYSIS

The Act imposes certain obligations on public officials regarding the receipt of gifts. 
· First, Section 89503(c) provides a gift limit of $420 in the aggregate from a single source each calendar year for designated employees of local government agencies if the member or employee would be required to report the receipt of income or gifts from that source on his or her statement of economic interests.  (See, Regulation 18940.2.)
· Second, the Act requires that every local government agency adopt a conflict-of-interest code designating categories of employees who must disclose their economic interests, including specified donors of gifts aggregating to $50 or more from the same source, that could foreseeably be financially affected by the exercise of their duties.  (Section 87300.)  These interests are disclosed on the Form 700.
· Third, Section 87100 requires that public officials disqualify themselves from any governmental decision that will have a foreseeable and material financial effect on a donor of gifts aggregating $420 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  (Section 87103(e).)  
You are a designated employee in two capacities, as the Controller for the City of Pasadena and as a member of the Temple City Unified School District Board.  Generally, when a designated employee receives a payment or reimbursement for travel, that payment or reimbursement is considered to be a gift.
   Below, we discuss the gift rules applicable to your travel.

Please note that although neither code specifically states that “gifts” shall be reported, the definition of “income” for purposes of the Act includes “any gift.”  (Section 82030.)  Therefore, a gift from the sources described in the conflict of interest code would have to be reported.  In addition, while the statutory definition of  “income” excludes income from sources outside the jurisdiction and not doing business within the jurisdiction, not planning to do business within the jurisdiction, and not having done business within the jurisdiction during the two years prior to the time any statement or other action is required under this title, the statutory definition of “gift” does not include such a limitation and includes gifts from sources wherever located.  (Holloway Advice Letter, No. A-04-043.)
Gift Limit Exception for Travel Payments


Section 89503(c) provides, in pertinent part, that no designated employee of a local elected government agency may accept gifts from any single source in any calendar year worth in excess of the gift limit if the official would be required to report the receipt of income or gifts from that source on his or her statement of economic interests.  The current gift limit is $420. (Regulation 18940.2.)  As a designated employee of both the school district and the city, you are required to disclose the name and address of each source of a gift of $50 or more received during the previous 12 months.  (Section 87300; Regulation 18730.)

Certain payments for travel, however, are not subject to the gift limit, so long as the travel is reasonably related to a legislative or governmental purpose, or to an issue of state, national, or international public policy and the travel is paid or reimbursed by certain types of entities, such as an organization exempt from taxation under Section 501(c)(3) of the Internal Revenue Code.  This exception would apply here because the donor (TCYD) is a 501(c)(3) charitable organization and there is a governmental purpose in educating the students through the trip to Washington.  Thus, under Section 89506(a)(2), payment by the TCYD 
  for transportation to and from Washington and related lodging is not subject to the gift limit but is reportable on your Form 700.  Gifts of travel are reported on schedule E.  The value would be the cost charged a non-chaperone adult -- $1,736, minus any prepayments or  reimbursement to the donor (as discussed below).
As described above, while the statutory definition of  “income” excludes income from sources outside the jurisdiction and not doing business within the jurisdiction, not planning to do business within the jurisdiction, and not having done business within the jurisdiction during the two years prior to the time any statement or other action is required under this title, the statutory definition of “gift” does not include such a limitation and includes gifts from sources wherever located.  (Holloway Advice Letter, supra.)
Gifts Reporting Exceptions
You have specifically inquired about paying down or reimbursing a portion of the gift.  Regulation 18943(a)(4) states that a gift is not considered accepted or received if:

“The recipient, within 30 days of receipt or acceptance, reimburses the donor, or the donor’s agent or intermediary, for all or a portion of the gift.  In such event the value of the gift is reduced by the amount of the reimbursement, and the amount of the any gift or activity expense which must be disclosed is reduced by the amount of the reimbursement.”
Thus, if you repay a portion of the value of the gift to TCYD within 30 days of receipt of the gift, you may subtract that amount from the value of the gift received.

If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely,

Scott Hallabrin

General Counsel

By:
John W. Wallace

Assistant General Counsel

Legal Division
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� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


�  Section 82028(a) provides that a gift includes any payment, including reimbursement, that confers a personal benefit to the extent equal or greater consideration is not provided in return. An official who claims that a payment is not a gift by reason of providing equal or greater consideration has the burden of proving equal or greater consideration.


	� Regulation 18945 provides that if a person makes a payment to a third party and in fact directs and controls the use of the payment to make a gift to one or more clearly identified officials, the person is the source of the gift to the official or officials.  TCYD decides who the recipient for the free travel will be, not EF Smithsonian Travel, thus TCYD is the source of the gift.





