March 4, 2009
William M. Chamberlain

Chief Counsel

California Energy Commission

1516 9th Street – MS-14
Sacramento, California 95814
RE:  Your Request for Advice

         Our File No. A-09-045
Dear Mr. Chamberlain:

This letter is in response to your request for advice on behalf of the California Energy Commission regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  

QUESTION


Does the Act bar a member of the California Energy Commission from voting on the approval of a report prepared at the direction of the Legislature on the pros and cons of mandating installation of certain equipment on gasoline dispensing tanks when the commissioner’s spouse is employed by the Western States Petroleum Association, a non-profit trade association whose members include oil companies which may be affected by the legislation that is the subject of the report?

CONCLUSION

No.  It is not reasonably foreseeable that the decision will have any financial effect on the trade association, which is a source of income to the commissioner.  In addition, because the members of the trade association who may be affected by the decision do not control the trade organization’s decisions, the commissioner does not have an economic interest in these members. 
FACTS

The California Energy Commission (the “Energy Commission”) will be considering approval of a report prepared at the direction of the Legislature on the pros and cons of mandating installation of equipment on every gasoline dispensing pump in California to ensure that if there are differences in the temperature of the fuel dispensed, the consumer will receive the same energy content for the dollars spent.  The spouse of one of the commissioners is employed by the Western States Petroleum Association (“WSPA), a voluntary non-profit trade association that represents the oil industry.  WSPA is funded by membership dues.  Its annual budget is between $10,000,000 and $100,000,000.  WSPA is governed by a Board of Directors which makes decisions as to whether the organization will support or oppose proposed legislation.  WSPA has not taken a position on the potential legislation that is the subject of the Energy Commission’s report.  Some oil companies that are members of the WSPA could foreseeably be affected by the legislation that is the subject of the report.  In our telephone conversation of February 25, 2009, you indicated that these members provide input to the Board but do not control the Board’s decisions.  The commissioner has no interests in any of these oil companies.  Because you cannot provide specific information as to whether the report and legislation would have a financial effect on WSPA’s members, you have asked us to base our analysis on the assumption that some companies will be affected.  You also state that it is extremely unlikely that the effect of the report or the legislation would cause these companies to drop their membership in WSPA, causing WSPA’s revenues to decrease. You state that “given the size of the WSPA members who could conceivably be affected, and the breadth of their need for trade association efforts on their behalf, it requires speculation that is not credible to find that WSPA would be financially affected in any way by the Energy Commission’s action.”
ANALYSIS


The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Step 1.  Is the commissioner a “public official” within the meaning of Section 
87100?
Section 82048 defines a public official as “every member, officer, employee or consultant of a state or local government agency.”  As a member of the Energy Commission, which is a state agency, the commissioner is a public official.  Therefore, he may not make, participate in making, or otherwise use his position to influence any decisions that will have a reasonably foreseeable material financial effect on any of his economic interests.
Step 2.  Will the commissioner be making, participating in making or 
influencing a governmental decision?


A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  When the commissioner is called upon to vote on whether to approve the Energy Commission’s report, he will be making a governmental decision.

Step 3.  What are the commissioner’s economic interests?

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising

from certain enumerated economic interests.  These economic interests are described in Section 87103 and Regulations 18703-18703.5, inclusive:

· A public official has an economic interest in a business entity in which he

or she has a direct or indirect investment of $2,000 or more.  (Section 87103(a); Regulation 18703.1(a).)

· A public official has an economic interest in a business entity in which he or 

she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)

· A public official has an economic interest in real property in which he or she 

has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)

· A public official has an economic interest in any source of income, including 

promised income, totaling $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· A public official has an economic interest in any source of gifts to him or her 

if the gifts total $420 or more within 12 months prior to the decision.  (Section 87103(e); Regulation 18703.4.)

· A public official has an economic interest in his or her personal expenses, 

income, assets, or liabilities, as well as those of his or her immediate family.  This is commonly referred to as the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)

The only economic interest implicated by the facts is an economic interest in sources of income.


Presumably WSPA pays the commissioner’s spouse a salary and other compensation.  The commissioner has an economic interest in his community property share of the income that his spouse receives from WSPA and, assuming his annual share is $500 or more, he has an economic interest in WSPA as a source of income. (See Section 82030(a).)
In addition, in some instances, members of WSPA may also be a source of income to the commissioner.  The general rule is that members of nonprofit organizations such as WSPA are not considered to be sources of income to an official unless one, or a few, of the nonprofit organization’s members actually control the organization’s decisions. (Lucas Advice Letter, No. A-96-248.)  Because the affected oil company members do not control these decisions, we do not pierce through the nonprofit organization’s corporate structure to any of its members.  Accordingly, the members of WSPA will not be economic interests of the commissioner by virtue of membership in WSPA.
Step 4.  Will the commissioner’s economic interests be directly or indirectly 
involved in decisions he will make, participate in making or influence as a public official?

A person, including a source of income, is directly involved in a decision before an official’s agency when that person, either directly or by an agent (1) initiates the proceeding by filing an application, claim, appeal or similar request; or (2) is a named party in, or is the subject of, the proceeding.  (Regulation 18704.1.)  Because WSPA will not be initiating any proceeding regarding the report or the legislation before the Energy Commission, and is neither a named party in, nor the subject of the proceeding, WSPA is not directly involved.  Therefore, it is indirectly involved.  (See Regulation 18704.1(b).)

Step 5.  What is the applicable materiality standard?
A conflict of interest may arise only when the reasonably foreseeable financial 

effect of a governmental decision on a public official’s economic interest is material. (Regulation 18700(a).)  Regulation 18705.3(b)(2)(A)-(F) sets forth different materiality standards for sources of income that are nonprofit entities, depending on the size of the entity.  According to your facts, the annual gross receipts of WSPA are between          $10 million and $100 million, so the following standards apply: 

“(2) Sources of income which are non-profit entities, including governmental entities.  The effect of a decision is material as to a nonprofit entity which is a source of income to the official if any of the following applies: . . .

“(C) For an entity whose gross annual receipts are more than $10,000,000 but less than or equal to $100,000,000 the effect of the decision will be any of the following:

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated. 





