March 16, 2009
Lori J. Barker
City Attorney, City of Chico
411 Main Street, 3rd Floor

Chico, CA 95927

Re: 
Your Request for Advice


Our File No. A-09-054

Dear Ms. Barker:

This letter is in response to your request for advice on behalf of Chico Mayor, Ann Schwab and Councilmember Tom Nickell regarding their duties under the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.
QUESTIONS


1.  Will either Mayor Schwab or Councilmember Nickell have a conflict of interest with respect to the city council’s consideration of the proposed sites for a disc golf course?

2.  If either official has a conflict of interest, may the decisions concerning the proposed sites for the disc golf course be “segmented” such that the official may participate in the consideration of some of the proposed sites?
CONCLUSIONS
1.  Under the facts presented, Mayor Schwab’s property will be directly involved in the decision and the financial effect of the decision is presumed to be material.  Therefore, Mayor Schwab has a conflict of interest that prohibits her participation in the city council’s decision on proposed sites for the disc golf course.  Councilmember Nickell’s property is indirectly involved and it does not appear he will have a conflict of interest in the decision.  

2.  If the city council eliminated site 2 from consideration, without the mayor’s participation, the mayor might be able to participate in consideration of the remaining sites so long as the subsequent decisions are segmentable as discussed below.
 

FACTS

Bidwell Park is a long narrow park (12 miles end to end) running east to west across the city.  The park consists of a number of contiguous parcels (14 parcels) and covers approximately 3,600 acres.  Although the park is comprised of separate parcels, the totality of those parcels comprises one large park within which there are a number of diverse uses and levels of improvement.  
Currently, two disc golf courses are located on the eastern end of the park (the short course and the long course).  The city council recently decided to close the short course and relocate it elsewhere in the park.  The park commission will be considering a number of potential sites for the short course and will make a recommendation to the city council as to the suitability and feasibility of each of these sites.  The city council will make the final decision regarding the location of the short course.  According to the information you provided, the city council will be considering eight possible sites.  The sites are all located on the five western-most parcels that constitute the park.  

Mayor Schwab and Councilmember Nickell both own real property within 500 feet of the park.  The real property of both officials is also within 500 feet of parcels on which proposed sites for the short course are located.  However, while Mayor Schwab’s property is within 500 feet of one of the proposed sites for the golf course -- site 2 -- Councilmember Nickell’s property is not within 500 feet of any of the proposed sites.  
ANALYSIS

 

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that “public officials, whether elected or appointed, perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

 

Determining whether a conflict of interest exists under section 87100 requires analysis of the following questions as outlined below.

 

Steps One and Two: Are Mayor Schwab and Councilmember Nickell considered “public officials” and will they be making, participating in making, or influencing a governmental decision?

 

As members of the Chico City Council, Mayor Schwab and Councilmember Nickell are officers and employees of a local government agency and, therefore, are public officials subject to the conflict-of-interest provisions of the Act.  (Section 82048; Regulation 18701(a).)
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (See Regulation 18702.1.)  You have asked specifically about whether Mayor Schwab and Councilmember Nickell may “make a governmental decision.” 

 

Step Three: What are the officials’ economic interests?

 

Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

 

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

 

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).

 

You have reported that both Mayor Schwab and Councilmember Nickell have interests in real property that may be impacted by the decision.  Since you have not provided information regarding any other economic interest of Mayor Schwab or Councilmember Nickell, for purposes of this letter, we limit our analysis to those identified.

 

Step Four: Are the officials’ economic interest directly or indirectly involved in the governmental decision?

Real property is directly involved in a governmental decision if that real property is located within 500 feet of the boundaries (or proposed boundaries) of the property which is the subject of the governmental decision.  (Regulation 18704.2(a)(1).)  The question you raise is what the boundaries of the subject property are for purposes of the 500-foot rule.
 
As we advised in the Krauel Advice Letter, No. I-92-118, the boundaries of the property subject to a decision may be more limited than the actual parcel boundaries.  This would be the case when:
· The smaller boundaries have been set by the application or some other documented action of the city; and
· The city council’s deliberation will be limited to that smaller area within the parcel.

Under your facts, the boundaries of the proposed sites for the short course are the boundaries of the subject property for materiality purposes, not the parcel boundaries.  Based on that conclusion, Mayor Schwab’s real property interest is directly involved in the decision so long as site 2 is being considered and Councilmember Nickell’s property is indirectly involved in the decisions.
Steps Five and Six: What is the applicable materiality standard and is it reasonably foreseeable that the financial effect of the governmental decision upon the official’s economic interest will meet this materiality standard?

 

As noted, Mayor Schwab’s property is directly involved in the decision.  If the real property in which an official has an economic interest is directly involved in a governmental decision, the materiality standards of Regulation 18705.2(a) apply.  (Regulation 18704.2(b)(1).)  The financial effect of a governmental decision on real property that is directly involved in the governmental decision is presumed to be material and thus the decision will have a reasonably foreseeable financial effect on the real property.  (Regulation 18705.2(a)(1).)  “This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.”  (Ibid.)  Please note that “any financial effect” includes as little as one penny.
Councilmember Nickell’s property is indirectly involved.  For real property that is indirectly involved in a governmental decision, the financial effect is presumed not to be material.  (Regulation 18705.2(b)(1).)  Under Regulation 18705.2, this presumption is rebuttable, however, when specific circumstances show the decision affects:

“(A) The development potential or income producing potential of the real property in which the official has an economic interest;

“(B) The use of the real property in which the official has an economic interest;

“(C) The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”
Therefore, as to Councilmember Nickell’s property, the governmental decision is presumed to have no material effect unless facts exist, based on the criteria above, to rebut that presumption.  
Steps Seven and Eight: “Public Generally” and “Legally Required Participation” Exceptions

The facts you have presented do not suggest that the final steps of the conflict-of-interest analysis, exceptions to the conflict-of-interest rules, are applicable to the situation.  Thus, we do not further discuss these provisions.

	� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2.  Division 6 of the California Code of Regulations, unless otherwise indicated.


	� An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10-percent interest or greater.  (Section 87103.)  “Immediate family” is defined at Section 82029 as an official’s spouse and dependent children.


	� For example, you have not provided any information regarding the nature of Councilmember Nickell’s real property interest.  If the property was rented by the councilmember to a tenant, the tenant would be a source of income and effects on the tenant would need to be considered.





