March 17, 2009
Phaedra A. Norton
156 S. Broadway, Suite 240
Turlock, CA 95380
Re:
Your Request for Informal Assistance 

Our File No.  I-09-058
Dear Ms. Norton:
This letter responds to your request for informal assistance on behalf of councilmember Ted Howze regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented; the Fair Political Practices Commission does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Our advice is limited to the provisions of the Act, and we offer no advice on any other law that might apply in your situation.  Because your question is general in nature, we treat your inquiry as one for informal assistance.

QUESTION

Does Councilmember Howze have a conflict of interest in voting to approve detailed changes in the City’s general plan?
CONCLUSION


It appears that Councilmember Howze will not have a conflict of interest in the decision on approval of changes to the City’s general plan, but the ultimate determination rests on a question of fact which the councilmember must answer for himself.  We describe the analysis that must be undertaken to answer this question.

FACTS


The City of Turlock has hired a consultant to update the City’s general plan and to prepare an Environmental Impact Report for the updated plan.  Councilmember Howze owns a business located on real property that is more than 500 feet outside the City’s current sphere of influence, and more than 500 feet outside the present city limits.  This property is currently in the Keyes Unified School District and the Keyes Fire District, and is within 500 feet of an area (“the Area”) within the county presently designated by the City’s general plan as “urban reserve.”  The Area is currently zoned under the county’s general plan as “agriculture.”  The City’s proposed plan identifies geographical regions of interest, but addresses goals and objectives not tied to specific parcels or projects.    

As a result of the City’s general plan update, there is a possibility that the Area, which is near but does not include the councilmember’s real property, might have its City zoning designation changed at some point in the future.  However, before the Area’s land use designation could actually be changed, the City must take the following steps:

(1) change its sphere of influence to include the Area through formal action of LAFCO; (2) annex the Area into the city limits by formal action of LAFCO and (3) take the actions necessary to formally change the land use designation of the Area after its annexation.  Councilmember Howze does not sit on LAFCO, and cannot not take any action to include the Area in the City’s sphere of influence or to annex the property into the City.  

Your question is limited to more immediate concerns, whether the Act’s conflict of interest provisions allow the councilmember to take part in approving amendments to the City’s general plan proposed by the consultant, which could enable the City’s to take the series of actions enumerated above, possibly resulting in annexation of the Area and the change to its zoning.  
ANALYSIS

The Act’s conflict of interest rules prohibit a public official from taking part in a governmental decision in which the official has a conflict of interest.  The goal of these provisions is simply to ensure that “[p]ublic officials, whether elected or appointed, perform their duties in an impartial manner, free from bias caused by their own financial interests . . ..” (Section 81001(b).)  Thus, Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, when it is “reasonably foreseeable” that the governmental decision will have a material financial effect on one or more of the official’s economic interests.  (Section 87103; Regulation 18700(a).)  In order to determine whether a public official has a disqualifying conflict of interest in a given governmental decision, the Commission has adopted an eight-step analytical framework which we apply below.  (See Regulation 18700(b) (1) – (8).)  

Step One:  Is Councilmember Howze a public official?

Under Section 87100, the Act’s conflict of interest provisions apply only to “public officials.”  As defined by Section 82048 and Regulation 18701, “public official” means “every member, officer, employee or consultant of a state or local government agency.”  Members of the governing body of a city are members of a “local government agency” (Section 82041), and Councilmember Howze is therefore a “public official.”

Step Two:  In approving or not approving amendments to the City’s general plan, will Councilmember Howze be making, participating in making, or using his official position to influence the making of a governmental decision?

A member of the city council called upon to consider approval of amendments to the City’s general plan will be “making” or “participating in making” a governmental decision for purposes of the Act’s conflict of interest rules.  (Section 87100; Regulations 18702-18702.4.) 
Step Three:  What are the economic interests of Councilmember Howze that may give rise to a conflict of interest? 
The Act’s conflict of interest provisions apply only to conflicts of interest arising from certain specific economic interests, described in Section 87103 and Regulations 18703-18703.5.  A public official has an economic interest:

· In a business entity in which he or she has a direct or indirect investment of $2,000 or more.  (Section 87103(a); Regulation 18703.1(a).)

· In a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)

· In real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)

· In any source of income, including promised income, totaling $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· In any source of gifts to him or her if the gifts total $420 or more within 12 months prior to the decision.  (Section 87103(e); Regulation 18703.4.)

· In his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is commonly referred to as the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)

The only economic interest you describe and inquire about is the council-member’s economic interest in the real property on which his business is located.  Therefore we limit our analysis to conflicts of interest growing out of his economic interest in this real property.
 

Step Four:  Is the interest in this real property directly or indirectly involved in the governmental decision on approval of the City’s general plan?

Regulation 18704.2(a)(1) states a general rule providing (in pertinent part) that:

“(a) Real property in which a public official has an economic interest is directly involved in a governmental decision if any of the following apply:

“(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision.”

Your account of the facts indicates that the councilmember has an economic interest in real property that is within 500 feet of an area that may be affected by a decision on approval of the City’s general plan.  However, subdivision (b)(3) of Regulation 18704.2 states an exception the general rule given above:
“(b) Notwithstanding subdivision (a) above, real property in which a public official has an interest is not directly involved in a governmental decision, but is instead indirectly involved if:


*
*
*

“(3) The decision solely concerns the adoption or amendment of a general plan and all of the following apply:

“(A) The decision only identifies planning objectives or is otherwise exclusively one of policy. A decision will not qualify under this subdivision if the decision is initiated by the public official, by a person that is an economic interest of the public official, or by a person representing either the public official or an economic interest of the public official.
“(B) The decision requires a further decision or decisions by the public official's agency prior to implementing the planning or policy objectives. Examples of further decisions include, but are not limited to, permitting, licensing, rezoning, or the approval of or change to a zoning variance, land use ordinance, or specific plan or its equivalent.

“(C) The decision does not concern an identifiable parcel or parcels or development project. A decision does not "concern an identifiable parcel or parcels" solely because, in the proceeding before the agency in which the decision is made, the parcel or parcels are merely included in an area depicted on a map or diagram offered in connection with the decision, provided that the map or diagram depicts all parcels located within the agency's jurisdiction and economic interests of the official are not singled out.
“(D) The decision does not concern the agency's prior, concurrent, or subsequent approval of, or change to, a permit, license, zoning designation, zoning variance, land use ordinance, or specific plan or its equivalent.”

The facts you have provided us, and the proposed general plan amendments, indicate that this exception applies to the general plan updates presently expected to come before the city council for approval.  This conclusion will remain correct so long as the updated city plan serves simply to identify planning objectives, the amendments were not initiated by the councilmember, his agents, or their economic interests, the decision to approve the amendments would require further decisions prior to implementing the planning objectives, and the decision does not concern an identifiable parcel or parcels or development project.   

Since the updated city plan fits within the exception of Regulation 18704.2(b)(3), the councilmember’s real property interest is not directly involved in the approval decision.  
Step Five:  What is the appropriate materiality standard?
� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3), copy enclosed.)


� A public official always has an economic interest in his or her personal finances and those of his or her immediate family.  (Regulation 18703.5.)  A governmental decision will have an effect on this economic interest if the decision will cause personal expenses, income, assets, or liabilities of the official or his or her immediate family to increase or decrease. (Ibid.)   Because you have not suggested that the decision in question here could have an effect on the councilmember’s personal finances, or indeed on any other economic interest he may have, we focus our discussion on the real property interest. 





