March 26, 2009
Aaron P. Noble
Department of General Services
Division of the State Architect
1102 Q Street
Sacramento, California 95811
Re:
Your Request for Advice

Our File No. A-09-059
Dear Mr. Noble:
This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest, Government Code Section 1090 or Public Contract Code Section 10410.   
Please also note that Government Code Section 19990, which is not part of the Act, may be applicable to your situation.  Generally, Government Code Section 19990 allows each state agency to develop a statement of incompatible activities, which includes specific enterprises or employment “clearly inconsistent, incompatible, in conflict with, or inimical to” the duties of the agency’s officials and employees.  As we do not offer advice beyond the confines of the Act, we must refer you to your agency’s counsel and statement of incompatible activities to ensure that your activities do not violate conflict-of-interest laws outside the Act or are not otherwise incompatible with your responsibilities to the agency.
QUESTION
As a senior architect at the Division of State Architect whose duties include 
developing proposed changes to the California Building Code for adoption by the California Building Standards Commission, may you conduct private seminars for architects relating to existing provisions of the California Building Code?
CONCLUSION

The Act’s conflict-of-interest provisions do not preclude a public official from concurrent private-sector employment.  However, operating a private business while also being a public official may, under certain circumstances, give rise to a conflict of interest that disqualifies the official from governmental decisionmaking.  The answer to your question depends on whether the Building Code decisions in which you are involved will have a reasonably foreseeable material financial effect on your students, who would be economic interests to you as sources of income.  The students would be economic interest to you if they pay you $500 or more within 12 months prior to your participation in a governmental decision.  If these students will not pay you $500 or more in any 12-month period, as you have indicated, they would not be sources of income to you and any impact on your students of governmental decisions in which you participate would not give rise to a conflict or interest.  
FACTS

You are employed as a senior architect by the Department of General Services, Division of the State Architect (“DSA”).  Your duties at DSA include developing proposed building code changes pertaining to accessibility for persons with disabilities.  Some of these proposed changes are ultimately submitted to the Building Standards Commission for adoption.  The Building Standards Commission (the “Commission”) is an independent commission within the State and Consumer Services Agency.  Its commissioners are appointed by the Governor. 
Changes to the California Building Code (the “Building Code”) may be proposed by DSA staff or by members of the general public for DSA review.  The Commission has an annual “code cycle” where recommended accessibility code changes can be submitted by DSA for consideration by the Commission.  In your position, you make recommendations to DSA as to what code changes should go before the Commission.  You also appear before the Commission, or the Commission’s accessibility advisory committee, to present DSA proposals for changing the Building Code.  From time to time, you also serve as a technical representative to DSA public committees that advise the State Architect regarding proposed Building Code changes. 
In our telephone conversation of March 13, 2009 you stated that DSA is statutorily prohibited from enhancing or diminishing accessibility requirements in the Building Code except as necessary to meet federal minimum accessibility standards of the federal Americans with Disabilities Act of 1990, citing Government Code Section 4459(a).  
As part of your own private business, you are contemplating providing seminars for architects regarding existing accessibility provisions in the Building Code.  You intend to offer these seminars primarily to California licensed architects.  In our telephone conversation of March 24, 2009, you indicated that in no event would any of your students be paying $500 or more in any 12-month period for attending your seminars.  You would teach during your off-duty time and would include in all seminar materials a statement that the state does not endorse, sponsor or approve the seminar.

In our telephone conversation you also indicated that changes to the Building Code’s accessibility requirements may affect your students or their businesses, but only minimally.  The changes would place more stringent requirements pertaining to accessibility for persons with disabilities.  These requirements would apply to existing buildings undergoing alteration.  The revised building standards would minimally increase an architect’s work on a project and would also cause an increase in the costs of alterations.  Whether an architect is paid on an hourly basis or as a percentage of the cost of a building project, the changes that would make accessibility standards more stringent could increase the revenues or income of some of your students.  

ANALYSIS


Conflict of Interest under Section 87100


As stated in our prior letter dated February 5, 2009, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The FPPC has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest. (Regulation 18700(b).) 
Step 1.  Are you a “public official” within the meaning of Section 87100?

Section 82048 defines a public official as “every member, officer, employee or consultant of a state or local government agency.”  As a senior architect at DSA, which is a state government agency, you are a public official.  Therefore, you may not make, participate in making, or otherwise use your position to influence any decisions that will have a reasonably foreseeable material financial effect on any of your economic interests.
Step 2.  Will you be making, participating in making or influencing a governmental decision?

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency. (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision. (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a governmental decision which is before his or her agency for the purposes of influencing the decision, the official contacts or appears before or otherwise attempts to influence, any member, officer, employee, or consultant of his or her agency. (Regulation 18702.3(a).)  A public official is attempting to use his or her official position to influence a governmental decision which is before an agency other than the official’s agency if, for the purpose of influencing the decision, the official acts or purports to act, on behalf of, or as the representative of  his or her agency. (Regulation 18702.3(b).)

You have described two kinds of decisions in which you are involved as a public official.  The first is DSA’s decision whether to present certain proposed Building Code changes to the Commission.  The second is the Commission’s decision whether to adopt these changes.
 

When you make recommendations to DSA as to which Building Code changes it should present to the Commission for adoption, you are participating in DSA’s decision whether to recommend these changes to the Commission.  Regulation 18702.2(b)(2) provides that a public official participates in making a governmental decision when the official advises or makes recommendations to the decisionmaker by “preparing or presenting any report, analysis, or opinion, orally, or in writing, which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision referenced in Title 2, California Code of Regulations, section 18701(a)(2)(A).”  

When you appear before the Commission, which is an agency other than your agency, to present DSA- recommended changes for adoption, you are attempting to use your official position to influence the decisions of the Commission.
Step 3.  What are your economic interests?
The Act’s conflict-of-interest provisions apply only to conflicts of interest arising

from certain enumerated economic interests.  These economic interests are described in Section 87103 and Regulations 18703-18703.5, inclusive:
· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more. (Section 87103(a); Regulation 18703.1(a).)
· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management. (Section 87103(d); Regulation 18703.1(b).)
· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more. (Section 87103(b); Regulation 18703.2.)
· An official has an economic interest in any source of income, including promised income, totaling $500 or more within 12 months prior to the decision. (Section 87103(c); Regulation 18703.3.)
· A public official has an economic interest in any source of gifts to him or her 

if the gifts total $420 or more within 12 months prior to the decision. (Section 87103(e); Regulation 18703.4.)

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is commonly referred to as the “personal financial effects” rule. (Section 87103; Regulation 18703.5.)

You have an economic interest in your seminar business both as an investment (if you invested $2,000 or more in the business) under Section 87103(a) and Regulation 18703.1(a) and as a manager of the business entity under Section 87103(d) and Regulation 18703.1(b).

Both the business entity and any clients from whom you receive income totaling $500 or more within 12 months prior to your participating in or attempting to influence a governmental decision will be a source of income to you.  (Section 87103(c); Regulation 18703.3.)
  You have indicated that no student would be paying you $500 or more in any 12-month period.  Under these circumstances, your students would not be a source of income to you under Section 87103(c).  We caution you, however, to be mindful of the provisions of Section 87103(c) and Regulation 18703.3(c) if this fact changes in the future.  For purposes of informing you of the Act’s requirements should that become the case, we continue our analysis assuming that your students become sources of income to you.
Finally, a public official always has an economic interest in his or her personal 

finances under Section 87103 and Regulation 18703.5.
Step 4.  Will your economic interests be directly or indirectly involved in decisions you will make, participate in making or influence as a public official? 
Business Entities and Sources of Income.  
Under Regulation 18704.1(a) a person, including business entities and sources of income, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:
“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated. 


�  In our telephone conversation, you implied that DSA and the Commission do not engage in decisionmaking because they are statutorily prohibited from enhancing accessibility requirements except as necessary to meet federal standards.  You stated that, as a practical matter, builders are already subject to the federal standards.  However, the statute you refer to, Government Code Section 4459(a), merely limits the authority of DSA and the Commission, just as the authority of almost all government agencies’ decisionmaking is limited in some manner.  The limitations do not mean that the agency has no decisionmaking authority.


	�  Your employer, the Department of General Services, is not considered a source of income because the Act’s definition of “income” excludes salary, reimbursement for expenses, social security, disability and other similar benefit payments from, among others, a state agency. (Section 82030.)





