April 22, 2009
Susana Alcala Wood 

1010 Tenth Street, Suite 6300

P.O. Box 642

Modesto, California 95353
Re:
Your Request for Informal Assistance

Our File No.  I-09-061
Dear Ms. Wood:
This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because you have not provided any facts related to a specific governmental decision, we are treating your request as one for informal assistance.
  Please note that our advice is based solely on the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  Additionally, this letter should not be construed as advice on any conduct that may have already taken place.  
QUESTION

May Councilmember Marsh attend and participate in stakeholder meetings and/or city council meetings that will be held to formulate agricultural mitigation measure policies when he owns an undeveloped parcel of land subject to a vesting tentative parcel map that leaves his property free of the restrictions that a newly adopted agricultural mitigation policy would place upon other undeveloped parcels.
CONCLUSION


Councilmember Marsh may participate in the stakeholder meetings and/or city council meetings if he is participating as a member of the general public representing his own personal interests.  He may not otherwise make or participate in the governmental decision unless he can establish that the decision will not have a reasonably foreseeable financial effect on his property.
FACTS


You are the city attorney for the City of Modesto (the “City”).  You are writing for advice on behalf of Modesto City Councilmember Garrad Marsh.  In 2008, the city council directed City staff to begin to gather public comments and ideas on a proposal for the adoption of an agricultural mitigation requirement for development of property that is located both in the City and some that would be annexed into the City in the future.  In response to council direction, staff scheduled two preliminary public workshops entitled “Agricultural Mitigation Stakeholders Meetings” (“stakeholder meetings”) to which all members of the interested public were invited.  These were not held at noticed city council meetings.  The purpose of the initial stakeholder meetings was to solicit and gather public input on possible mitigation measures.  The expectation is that at the conclusion of the stakeholder meetings, staff will organize the ideas and present them to the city council for discussion and further direction to staff.  Thereafter additional stakeholder meetings would likely be scheduled.  

Councilmember Garrad Marsh owns a parcel of undeveloped land in the Village One Specific Plan area of the City.  Title to the land is held by Councilmember Marsh, his wife and two adult children.  This land is well over 500 feet away from any land that would be affected by a newly adopted agricultural mitigation policy.  The Modesto City Planning Commission has approved a vesting tentative subdivision map on Councilmember Marsh’s parcel for the purpose of subdividing to single family homes that will expire on May 15, 2010.  The agricultural mitigation policy that could result from the stakeholder meeting discussions and eventual proposal to the city council would not apply to the real property owned by Councilmember Marsh because of the vesting tentative subdivision map he has obtained. Therefore, Councilmember Marsh’s property would be free of any restrictions that the new policy would place upon land that is subject to the new mitigation policy.  If this new policy is adopted it may affect the value of Councilmember Marsh’s property because his property would be free of the land restrictions a new agricultural mitigation policy would impose, therefore possibly providing his real property with a greater development potential than other undeveloped property in the City of Modesto and real property outside the City that may be annexed into the City in the future.
ANALYSIS


The Act’s conflict-of-interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001(b).) Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


The Commission has adopted an eight-step standard analysis to decide whether an official has a disqualifying conflict of interest. (Regulation 18700(b)(1)-(8).) The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests. (Section 87103.)


Step One: Is Councilmember Marsh a public official?

As a city councilmember, Councilmember Marsh is a public official under the Act.  (Section 82048.)  Consequently, he may not make, participate in making, or otherwise use his official position to influence any decisions that will have a reasonably foreseeable material financial effect on any of his economic interests. (Regulations 18702.1-18702.4.)


Step Two: Will Councilmember Marsh be making, participating in making, or using or attempting to use his official position to influence a governmental decision?
The Act’s conflict-of-interest provisions apply only when a public official make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  (Section 87100; Regulation 18700(b)(2).)  In other words, an official is not prohibited from contacting an agency under the Act’s conflict-of-interest provisions if the official is not making, participating in making, or influencing a governmental decision.  The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which provide certain exceptions.  (Regulations 18702-18702.4.)

Making a Governmental Decision: A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, appoints a person, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; Regulation 18702.1(a).)

Participating in Making a Governmental Decision: A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decision-maker regarding the governmental decision. (Section 87100; Regulation 18702.2.)

Influencing a Governmental Decision: There are two rules pertaining to whether a public official is using or attempting to use his or her official position to influence a governmental decision.  The first rule applies when the governmental decision is within or before the public official’s own agency or an agency appointed by or subject to the budgetary control of the public official’s agency. (Regulation 18702.3(a).)  In these cases, if “the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency” then he or she is attempting to influence a governmental decision.  This includes, but is not limited to, “appearances or contacts by the official on behalf of a business entity, client, or customer.”


The second rule applies when the governmental decision is within or before an agency other than the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency.  (Regulation 18702.3(b).) Under this rule, the official cannot act or purport “to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency” to influence a decision that will have a material financial effect on his or her economic interests.


However, an official is not making or participating in making a governmental decision if he or she makes an appearance “as a member of the general public before an agency in the course of its prescribed governmental function to represent himself or herself on matters related solely to the official’s personal interest....” (Regulation 18702.4(a), “personal interest” is defined in subdivision (b)(1) for purposes of subdivision (a).) Moreover,  an official is not influencing a governmental decision if the official “[a]ppears in the same manner as any other member of the general public before an agency in the course of its prescribed governmental function solely to represent himself or herself on a matter which is related to his or her personal interest.” (Regulation 18702.4(b)(1).)


Regulation 18702.4(b)(1) provides the following in pertinent part: 


“An official’s ‘personal interests’ include but are not limited to:

“(A) An interest in real property, which is wholly owned by the official or members of his or her immediate family.
“(B) A business entity wholly owned by the official or members of his or her immediate family.
“(C) A business entity over which the official exercises sole direction and control, or over which the official and his or her spouse jointly exercise sole discretion and control.”



You have specifically asked whether Councilmember Marsh may participate in stakeholder meetings where discussions about the new agricultural mitigation policy will be conducted by city planning staff.  As detailed above, there are two rules for determining whether an official is attempting to influence a governmental decision.  When an official makes an appearance or communication to his or her own agency or an agency appointed by or subject to the budgetary control of the public official’s agency, the official is attempting to influence a governmental decision if “the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.” (Regulation 18702.3(a).)  Presumably, most city staff will work for city agencies appointed by or subject to the budgetary control of the city council.  For these city agencies, Councilmember Marsh may not contact, or appear before the agencies in an attempt to influence a governmental decision unless an exception applies.


Regulation 18702.4(a)(2) and (b)(1) permits appearances to represent one’s personal interest.  Accordingly, Councilmember Marsh may appear before city agencies subject to the appointive or budgetary control of the city council, provided he does so as a member of the public in a public meeting of the agency, and only to represent his personal interest.  While Regulation 18702.4(a)(2) and (b)(1) permits appearances before an agency to represent ones own personal interest, this exception generally has been construed narrowly to apply when an agency is holding public meetings.  (Gallagher Advice Letter, No. I-94-279).  You have stated that the stakeholder meetings are conducted by city planning staff and are open to interested parties as well as to anyone in the general public.  This suggests that these are public meetings, therefore the exception would apply.  You also noted that once the stakeholder meetings are completed, the city planning staff will create a policy memo based upon the discussions at the stakeholder meetings and present the memo and new mitigation policy to the city council for a vote. 

Councilmember Marsh can make appearances before the city council during public meetings as a member of the general public to represent his personal interest. When making an appearance to represent his own personal interest, Councilmember Marsh is not making, participating in making, or influencing a governmental decision, and he would not be prohibited from making this appearance under the Act’s conflict-of-interest provisions.  However, Councilmember Marsh may not attempt to contact individual members of the city council to influence a decision related to the project outside of any public city council meetings. (See Oderman Advice Letter, A-00-082.)


We also note that although Councilmember Marsh may be permitted to make an appearance before an agency under the exception of Regulation 18702.4, his comments must be limited to his personal interests, and care should be taken to clarify that he is not acting in an official capacity.  (McHugh Advice Letter, No. I-98-324; Gallagher Advice Letter, supra; and Larsen Advice Letter, No. A-87-151.)  Should Councilmember Marsh choose to participate in a way in which he is not representing his own personal interests, he would not qualify for the exception discussed above, and the following analysis applies.

Step Three: Does Councilmember Marsh have a financial interest in the decisions at issue?

A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests.  (Section 87103; Regulations 18703-18703.5.).  The applicable economic interests include:

1. An interest in a business entity in which a public official has a direct or indirect investment of  $2,000 or more. (Section 87103(a), Regulation 18703.1(a).)  An interest in any business entity in which a public official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d), Regulation 18703.1(b).)

2. An interest in real property in which a public official has a direct or indirect interest of $2,000 or more. (Section 87103(b), Regulation 18703.2.)

3. Any source of income, including promised income, to the public official that aggregates to $500 or more within 12 months prior to the decision. (Section 87103(c), Regulation 18703.3.)

4. Any source of gifts to the public official if the gifts aggregate to $420 or more within 12 months prior to the decision. (Section 87103(e), Regulation 18703.4.)

5. A public official also has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is also known as the “personal financial effects” rule. (Section 87103, Regulation 18703.5.)


Based on the facts you provided, Councilmember Marsh has an economic interest in his real property located in the City of Modesto.  While you have not stated the property’s worth, he presumably has an economic interest of at least $2,000 in the property.  (Section 87103.)  Your request for advice provided no other facts regarding any other potential economic interests.  Accordingly, our analysis is limited to Councilmember Marsh’s economic interest in the real property upon which his residence is located.  

Step Four: Is the economic interest directly or indirectly involved in the governmental decision?

Real property in which a public official has an economic interest is directly involved in a governmental decision if any part of the real property is within 500 feet of the boundaries of the property that is the subject of the governmental decision. (Regulation 18704.2(a)(1).)  Councilmember Marsh’s property is not located within 500 feet of the land that will be affected by the new agricultural mitigation policy. Therefore, it would be indirectly involved in the governmental decisions.  (Regulation 18704(a).)

Step Five: What is the applicable materiality standard?

A conflict of interest may arise only when the reasonably foreseeable impact of a governmental decision on a public official’s economic interest is material.  (Regulation 18700(a).)  The financial effect of a governmental decision on real property that is indirectly involved in the governmental decision is presumed not to be material. This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest, which make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has an interest.  Examples of specific circumstances that will be considered include, but are not limited to, circumstances where the decision affects: 
(A) The development potential or income producing potential of the real property in which the official has an economic interest; 
(B) The use of the real property in which the official has an economic interest; 
(C) The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood. 
It appears that if adopted, a new agricultural mitigation policy would have some impact on the development potential and income producing potential of Councilmember Marsh’s real property because if his property is not subject to the restrictions in the new mitigation policy, his property may increase in value and because of that could be more likely to attract potential developers for residential development.  The decision may also lead to an increase in the income producing potential of Councilmember Marsh’s real property. 

Step Six: Is it reasonably foreseeable that the decision will have a material financial effect on Councilmember Marsh’s property interest?

An effect upon economic interests is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur. (Regulation 18706(a).)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the facts surrounding the decision.  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)

Councilmember Marsh’s property value may benefit from a decision to implement the new agricultural mitigation policy, at least until it expires on May 15, 2010, because of its enhanced development potential in relation to other property owners in the affected area of the city.  However, whether the financial affect of that decision on the Councilmember’s property is a factual determination that the councilmember has to make.  The Commission does not act as a finder of fact when providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  In making this determination, a public official must assess, through a good faith effort, financial effects of the decision by using some reasonable and objective method of valuation. (Hensley Advice Letter, No. A-07-113; Moock Advice Letter, No. A-01-140; O'Harra Advice Letter, No. A-00-174.)

Steps Seven and Eight:  Does this governmental decision come within any exception to the conflict-of-interest rules?

Even if an official has a conflict of interest, disqualification is not required if the governmental decision affects the public official’s economic interests in a manner that is indistinguishable from the manner in which the decision will affect the public generally.  (Section 87103; Regulation 18707(a).)  

Additionally, in certain rare circumstances, a public official may be called upon to take part in a decision despite the fact that the official may have a disqualifying conflict of interest under the “legally required participation” exception.  This exception applies only in certain very specific circumstances where the government agency would be paralyzed from acting.  (Section 87101; Regulation 18708.) 
However, you have not presented any facts indicating that the “public generally” or the “legally required participation” exceptions are applicable to your circumstances, so we will not address them further.
If you have other questions on this matter, please contact me at (916) 322-5660.
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





� Informal Assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3).)





