June2, 2009
David DeBerry
City Attorney, City of Orange

Orange Civic Center

300 E. Chapman Avenue

Orange, California 92866

Re:
Your Request for Advice


Our File No. I-09-067
Dear Mr. DeBerry:
This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Regulation 18329 requires that the requestor provide the name, title or position of the person whose duties are in question, even if the request is submitted by an authorized representative.”  In addition, you seek general guidance.  For these reasons, we are providing informal assistance, rather than advice.  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3).)  Please also note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest and Government Code Section 1090.  
QUESTION
Does a city council member or a planning commissioner have a conflict of interest under the Act with regard to the city council’s decision to adopt an updated general plan that would include a provision increasing the floor area ratio for all general commercial properties in the city?
CONCLUSION

These public officials have economic interests in business entities and sources of income that may be affected by a decision to update the general plan, as proposed. So long as the reasonably foreseeable financial effects of this governmental decision on their economic interests are not material, they may participate in the decision.  

FACTS
You are the City Attorney for the City of Orange (the “City”) and are requesting advice on behalf of a city council member and a planning commissioner.   The City is considering updating its general plan (the proposed updated plan is hereafter referred to as the “General Plan”).  One element of the General Plan would increase the floor area ratio for all commercial properties within the City.  Increasing floor area ratios could potentially double the amount of development of these properties.  It is expected that such an increase in development would have a significant effect on the value of commercial properties.  While the doubling of potential development on each commercial property is similar, the incremental impact would vary depending on the size of each parcel.  There are 15,419 business entities in the City.  It is estimated that about 600 of these businesses would be affected by the decision to increase floor area ratios.
A councilmember and a planning commissioner have (i) investment interests of $2,000 or more in business entities that have a real property interest in commercial property, or (ii) received income of $500 or more in the last 12 months from sources that are business entities with a real property interest in commercial property.  One source of income is a car dealership that owns the property on which it operates its business.  The other source of income is a corporation that owns commercial property which it leases to its subsidiary.  The subsidiary operates a restaurant on the property.  It is expected that increasing floor area ratios would increase the value of the property owned by the car dealership.  It is unclear whether this change would have any financial effect on the restaurant or its parent company.  The restaurant is located in a large mall and it is not known whether the decision would have any impact on rents the mall owner charges.  
ANALYSIS
Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The FPPC has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest. (Regulation 18700(b).) 

Step 1.  Are the councilmember and planning commissioner “public officials” within the meaning of Section 87100?

Section 82048 defines a public official as “every member, officer, employee or consultant of a state or local government agency.”  Members of a city council or a planning commission are “public officials” within the meaning of Section 82048.  Therefore, they may not make, participate in making, or otherwise use their positions to influence any decisions that will have a reasonably foreseeable material financial effect on any of their economic interests.  
Step 2.  Will they be making, participating in making or influencing a governmental decision?

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency. (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision. (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a governmental decision which is before his or her agency for the purposes of influencing the decision, the official contacts or appears before or otherwise attempts to influence, any member, officer, employee, or consultant of his or her agency. (Regulation 18702.3(a).)  A public official is attempting to use his or her official position to influence a governmental decision which is before an agency other than the official’s agency if, for the purpose of influencing the decision, the official acts or purports to act, on behalf of, or as the representative of  his or her agency.  (Regulation 18702.3(b).)


Your question presupposes the city councilmember and the planning commissioner making or participating in making the decision regarding adoption of the General Plan.
Step 3.  What are economic interests of these public officials?
The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from certain enumerated economic interests.  These economic interests are described in Section 87103 and Regulations 18703-18703.5, inclusive:
· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more. (Section 87103(a); Regulation 18703.1(a).)

· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management. (Section 87103(d); Regulation 18703.1(b).)

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more. (Section 87103(b); Regulation 18703.2.)

· An official has an economic interest in any source of income, including promised income, totaling $500 or more within 12 months prior to the decision. (Section 87103(c); Regulation 18703.3.)

· A public official has an economic interest in any source of gifts to him or her if the gifts total $420 or more within 12 months prior to the decision. (Section 87103(e); Regulation 18703.4.)

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is commonly referred to as the “personal financial effects” rule. (Section 87103; Regulation 18703.5.)

The city officials have an economic interest in the business entities in which they have an investment of $2,000 or more under Section 87103(a) and Regulation 18703.1(a).  They also have an economic interest in their sources of income of $500 or more under Section 87103(c) and Regulation 18703.3.  You have identified the car dealership and the parent company of the restaurant.  Under Regulation 18703.1(c) the restaurant is also a source of income because it is a subsidiary of the parent company that is a source of income.

Finally, a public official always has an economic interest in his or her personal finances under Section 87103 and Regulation 18703.5.

Step 4.  Will the public officials’ economic interests be directly or indirectly involved in decisions they will make, participate in making or influence as a public official? 

Business Entities and Sources of Income.  

Under Regulation 18704.1(a) a person, including business entities and sources of income, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”

From the facts you have provided, proceedings to adopt the General Plan have not been initiated by the car dealership, the restaurant or the restaurant’s parent company.  Also, they are not named parties in these proceedings.   However, they may be “the subject of” such proceedings if the decision involves “the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  
The decision to increase floor area ratios can be interpreted as involving “approval” of an “entitlement” to the affected property owners on the basis that an increased floor area ratio is an entitlement.  However, the decision can also be characterized as a loosening of an existing restriction on building density.  We believe the latter to be the better interpretation.

“Floor area ratio” is defined in the City’s existing general plan as “gross building area (all floors) divided by parcel area.
”  A higher ratio permits greater building density of a parcel, i.e. more development per parcel.  A lower ratio would yield less building density or less development per parcel.  When viewed this way, it appears that a rule regarding floor area ratios is a restriction on development rather than an entitlement.
In the Howard Advice Letter (No. A-92-105), we considered a proposed zoning change that would increase the height limitations on buildings from three stories to six.  The letter described this increase as an increase in the “use intensity” of the affected properties and concluded that the proposed change would not have a direct effect on the business entity that owned the property.  We believe this rationale applies to the proposed increase in floor area ratio, because it, too, is an increase in the “use intensity” of the affected properties.  Applying this rationale, the business entity and source-of-income economic interests of the city councilmember and planning commissioner would not be directly involved in the City’s decision to make this change in the General Plan.  

This result is bolstered by the rules used to determine when real property is directly involved in a governmental decision.  Regulation 18704.2(a) sets forth various circumstances in which real property is deemed to be directly involved in a governmental decision.  Regulation 18704.2(b) lists various exceptions, including subdivision (b)(1), which provides that real property in which a public official has an interest is not directly involved in a governmental decision if the decision “solely concerns the amendment of an existing zoning ordinance or other land use regulation (such as changes in the uses permitted, or development standards applicable, within a particular zoning category) which is applicable to all other properties designated in that category.”  Application of this regulation would result in the conclusion that changing the floor area ratio, which is reasonably characterized as a “development standard”, amounts to an amendment of an existing land use regulation and, because the proposed change will apply to all other commercially zoned properties, these properties would be indirectly involved in the decision.
  
Personal Finances


A public official or his or her immediate family is deemed to be directly involved in a governmental decision that has any financial effect on his or her personal finances or those of his or her immediate family.  

Step 5.  What is the applicable materiality standard?

A conflict of interest may arise only when the reasonably foreseeable financial effect of a governmental decision on a public official’s economic interest is material. (Regulation 18700(a).)  Different standards apply to determine whether a reasonably foreseeable financial effect on an economic interest will be material, depending on the nature of the economic interest and whether that interest is directly or indirectly involved in the agency’s decision.


Business Entities and Sources of Income


Regulation 18705.3(b) states that for sources of income that are business entities, the same materiality standards applicable to business entities under Regulation 18705.1(c) apply.  Regulation 18705.1(c) provides different materiality standards for an indirectly involved business based upon the financial size of the business. Although you have not provided this information, we will provide an example so that you may apply our analysis once you obtain the relevant facts.  If the car dealership or the restaurant is a small business (net income of less than $500,000 per year), the financial effect of the governmental decision is material if it is reasonably foreseeable that:

“(A) The governmental decision will result in an increase or decrease in the business entity’s gross revenues for a fiscal year in the amount of $20,000 or more; or
“(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or
“(C) The governmental decision will result in an increase or decrease in the value of the business entity’s assets or liabilities of $20,000 or more.” (Regulation 18705.1(c)(4)(A-C).)”

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


�  See page LU-2 of the City’s current general plan.


� If a public official’s economic interest is not directly involved in a governmental decision, it is indirectly involved. (Regulation 18704(a)).        





