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May 15, 2009
Lee Reeder

Executive Director

SAWA

25864-K Business Center Dr.

Redlands, CA 92374

Re:
Your Request for Advice


Our file No. A-09-074 
Dear Mr. Reeder:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  We do not offer advice on any other area of law and encourage you to contact your counsel should you have further questions.
QUESTION

Is the Santa Ana Watershed Association (SAWA) a “local government agency” for purposes of the Act?

CONCLUSION

Under the criteria set forth in the Commission’s opinion in In re Siegel (1977) 3 FPPC Ops 62, SAWA is not “local government agency” under the Act.
FACTS


SAWA is a 501(c)(3) non-profit, public benefit corporation.  SAWA was created in 2000 when the area conservation districts came together to take on mitigation projects and the Nature Conservancy (also a 501(c)(3)) closed the branch of its organization that engaged in mitigation, transferring those funds to the group now known as SAWA.  SAWA incorporated as a public-benefit, non-profit corporation in 2002 so that it might better fulfill its mission and so that it would be eligible for grant monies not available to public agencies (like the conservation districts).  

It currently contracts with developers that have been ordered by the Department of Fish and Game or the Army Corps of Engineers to mitigate when developing a property.  Its funding is derived primarily from developers that pay SAWA to either enter an area when mitigation is called for or contract with another organization to perform the mitigation. It also obtains private and government grants for similar purposes related to mitigation and research in the Santa Ana Watershed area.
SAWA’s bylaws state that its meetings will “be held in compliance with the requirements of the Ralph M. Brown Act.”  The bylaws also require that the SAWA board can have no less than five and no more than seven board members.  Currently, SAWA has five board members: a representative from each of the conservation districts within SAWA’s region and one water district in the region.  The Resource Conservation Districts (“RCD”) include the Inland Empire RCD, Riverside-Corona RCD, San Jacinto Basin RCD, and the Elsinore-Murrieta-Anza RCD.  Also represented on the SAWA board is the Orange County Water District.  These districts are the same that created the organization that later became SAWA.  Each district representative on the SAWA Board of Directors is an employee of these districts, not necessarily a member of the individual district’s board.  

SAWA’s functions are several and it receives funding from a variety of sources.  For example, when a developer plans a project, it must obtain permits from agencies such as the Department of Fish and Game and the Army Corps of Engineers.  The agencies will issue permits conditioned on mitigation.  The developers then must find an organization that will perform the mitigation.  SAWA is one organization that a developer can engage to perform the mitigation.  The developers either pay SAWA to mitigate an area of the same property that will be developed, or they pay “in lieu” fees, which are fees that go toward mitigation on another property, in lieu of mitigating on the subject property.

Other funding sources include government and private grants, contracts with government agencies (local, federal, or state) or private corporations, or other mitigation arrangements.  During our telephone conversations, you explained that SAWA receives about 80% of its funding from private sources (typically the developers) and about 20% from government sources.  This 20% includes competitive grants for which SAWA competes and money SAWA receives when it performs a contract for a government agency.    

If SAWA did not exist or were otherwise unable to accept a project, you stated that the developer or agency would solicit the services from other similar organizations in the region.
ANALYSIS
The Act prohibits a public official from making or participating in making a governmental decision in which the official knows or has reason to know he or she has a financial interest.  (Section 87100.)  The conflict-of-interest provisions of the Act apply only to “public officials.” A “public official” is defined as every member, officer, employee, or consultant of a state or local government agency.  (Section 82048.)

In addition, Section 87300 of the Act states that “[e]very agency shall adopt and promulgate a Conflict of Interest Code” applicable to its “designated employees.”  For the purposes of the Act, “agency” is interpreted to mean any state or local government agency.  (Section 82003; Maas Advice Letter, No. A-98-261.)

A “local government agency” as defined in the Act is “a county, city, or district of any kind including school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.”  (Section 82041.)

You ask whether SAWA board members are public officials subject to the disclosure requirements of the Act and whether they are obligated to file Statements of Economic Interest.  The answer turns on whether SAWA is considered a local government agency and therefore required to adopt a separate conflict-of-interest code for its employees and board members under Section 87300, or be included within an existing code.

The Commission-established criteria for determining whether an entity is governmental in character is found in its opinion In re Siegel (1977) 3 FPPC Ops. 62.  The Siegel factors determine whether local entities are public or private in character.  The Commission has applied the following four-part test: 

(1) Whether the impetus for formation of the entity originated with a government agency.

 
(2) Whether the entity is substantially funded by, or its primary source of funds is, a government agency.

 
(3) Whether one of the principal purposes for which the entity was formed is to provide services or undertake obligations that public agencies are legally authorized to perform and which, in fact, they traditionally have performed.

(4) Whether the entity is treated as a public entity by other laws.


The Commission’s subsequent advice letters, and an opinion, state that it is not necessary that all four of the Siegel factors be satisfied for an entity to be considered a local government agency.  (In re Vonk (1981) 6 FPPC Ops. 1; O’Shea Advice Letter, No. A-91-570.)  It is only necessary that the entity satisfy enough of the four factors for its overall character to correspond to that of a local government agency.  (Rasiah Advice Letter, No. A-01-020.)  Therefore, the Siegel factors are not intended to be a definitive litmus test for determining whether an entity is public for purposes of the Act.  Ultimately, the test must still be a factual analysis on a case-by-case basis.  (In re Vonk, supra.)

1.  Did the impetus for formation of the entity originate with a government entity?
Generally, the first factor has been met where an entity is created by some official action of another governmental agency.  For example, in the Siegel Opinion, although the agency was created as a nonprofit corporation, the city council was intimately involved in the creation of the corporation in question.   


You have explained that SAWA was formed when the conservation districts came together to fulfill a business/environmental need that was previously filled by non-profits such as the Nature Conservancy.  On this basis, we conclude that SAWA meets the first criterion of the Siegel test.
2.  Is the entity substantially funded by, or is its primary source of funds, a government agency?

SAWA receives funding from both public and private sources.  Your description of the funding is not specific, but you stated that approximately 80% of SAWA’s funds come from private sources, such as developers, other land-owners, or private grants.  You also obtain government grants and other monies from local, state, or federal agencies.  Most of the grants are awarded by the government on a competitive basis against other private organizations.  Based on these factors, we conclude that SAWA does not meet the second criterion of the Siegel test.
3.  Is one of the principal purposes for which the entity is formed to provide services or undertake obligations that public agencies are legally authorized to perform and which, in fact, they traditionally have performed?
In the Siegel Opinion, this third criterion is a two-part inquiry that examines whether an entity performs a public function, and whether the service provided is one that is traditionally performed by public agencies.  (Stark Advice Letter, No. A-03-015.)


A.  Public Function:  We first look at factors considered by the Siegel Opinion to be relevant to determining whether an entity performs a public function.  One such factor is the degree to which public agencies control or are involved in its operations.  

According to your facts, SAWA has five board members, each of whom is an employee of a government entity: a Resource Conservation District or a Water District.  SAWA’s operations are controlled by non-governmental employees, an executive director, researchers, biologists, and naturalists.  The Board of Directors includes five governmental employees, none of whom are elected or appointed officials, with the option of two additional board members from the private sector.  You explained that the Resource Conservation Districts and the Water District share similar goals and drive, that is, to maintain (or recapture) the environmental quality and soundness of the areas in their districts, including the Santa Ana Watershed area.  For this reason, the agencies have an interest in the environmental research, reporting, and mitigation that SAWA undertakes.  

B.  Service Traditionally Performed by Public Agencies:  Secondly, we look at factors considered by the Siegel Opinion to be relevant in determining whether an entity performs a function that has traditionally been performed by public agencies.  You explained that the relatively short history of mitigation for the types of projects that SAWA undertakes have been traditionally performed by other non-profit entities or other contractors.  SAWA is hired by developers, land-owners, and sometimes governmental agencies to perform contracts; you stated that if SAWA did not exist, these same entities would engage other contractors or environmental organizations to perform the work.  From the information you provided, there is no evidence that the services SAWA provides are traditionally performed by public agencies.  On this basis, we conclude that SAWA does not meet the third criterion of the Siegel test.
4.  Is the entity treated as a public entity by other statutory provisions?
The final factor that is considered in evaluating an entity’s status under the Act is whether the entity is treated as a public entity by other provisions of law.  The corporation at issue in the Siegel Opinion was recognized as a public body in both tax and securities law.

SAWA is a nonprofit entity.  The SAWA bylaws state that its board meetings will be held in compliance with the Ralph M. Brown Act (open meeting laws).  We have previously stated that a requirement to follow the open meeting laws weighs in favor of the fourth criterion of the Siegel analysis.  (Kranitz Advice Letter, No. A-03-204; Stark, supra; Alperin Advice Letter, No. A-95-118.)  In this case, however, we note that you do not have a reason to follow the open meeting laws, other than that you stated it is “easier” to do so.  You have not been required by any entity to comply with these laws, and the compliance seems to be your own impetus.  On this basis, we conclude that SAWA does not meet the fourth criterion of the Siegel test.

Conclusion:  In applying the Siegel test to the facts provided, we find that SAWA is not a public agency.  
If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

By:
Heather M. Rowan

Counsel, Legal Division
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	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





� The facts presented are based on your letter requesting advice as well as several conversations we had with you and members of the area conservation districts who are knowledgeable of the facts.  For ease of reference, we refer to “you” in the collective regarding these conversations.


� Please note, that whether SAWA is a public agency or not would not affect the requirement that the government employees serving on the Board comply with the Act’s conflict of interest prohibitions when making or participating in making or influencing decisions made by SAWA.  (See Section 87100, et seq.)  In addition, each of these officials’ positions should be included in their own agency’s conflict of interest codes in a reporting category that encompasses decisions the officials make in conjunction with their SAWA duties.


� While an organization’s voluntary compliance with laws applicable to government agencies does not in and of itself meet this criterion of the Siegel test, it may, in conjunction with other facts, be a factor in assessing this or other Siegel criteria.





