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April 24, 2009
Barry I. Newman
3308 Avenida Sierra
Escondido, CA 92029
Re:
Your Request for Advice 

Our File No.  A-09-077
Dear Mr. Newman:
This letter is in response to your request for advice regarding the financial disclosure provisions of the Political Reform Act (the “Act”).

QUESTION

Must you report income received from the Law Offices of Barry I. Newman on Schedule A-2, or on Schedule C of your Statement of Economic Interests (Form 700)?
CONCLUSION


You must use Schedule A-2, which is designed for use by a public official who is the sole proprietor of a business entity.  Schedule A-2 permits disclosure of an official’s economic interest in a business entity, income received by the business entity, as well as certain individual sources of income to the business.  Schedule C provides neither for disclosure of income received by a business entity, nor for disclosure of its sources of income.  If your business has a fair market value less than $2,000, you should note that fact on the “Comments” line at the foot of the page.  
FACTS


You are a member of the Planning Commission for the City of Escondido and in 2008, as required by the Act, you filed your Statement of Economic Interests (Form 700) disclosing reportable economic interests for the calendar year 2007.  On Schedule C of the Form 700 you reported income between $10,001 and $100,000 received from the “Law Offices of Barry I. Newman” as “fees for professional services.”  This agency contacted you with a request that you amend your Form 700 to report this income on Schedule A-2.  You responded by asking for further information justifying a conclusion that the income should be reported on Schedule A-2 instead of on Schedule C, and in a telephone conversation you were directed to the Yuill Advice Letter, No. A-07-100.

Having reviewed this advice letter, you remained unconvinced of the need to use Schedule A-2 in your case.  You observed that Mr. Yuill’s business was organized as an S-corporation and had several employees, while your business is not incorporated and is owned and operated by yourself alone.  You further note that you have no discrete office, but are a retired attorney working from home as a member of a judicial mediation panel. You are included on a list of mediators who may be selected by litigants to assist them in settling their cases under the Superior Court’s Alternative Dispute Resolution program, which you describe as unique engagements typically taking two to six hours of your time.  
By the nature of this judicial program, you indicate that you cannot develop a “book of business” or any measurable business “goodwill,” since the circumstances all but preclude the development of enduring business relationships with those who employ you as a mediator.  You further state that the only tangible assets “owned” by your business are rights to occasional use of your personal computer and your telephone, along with a few pads of paper.  You have concluded that because a business must have a value of $2,000 or more to be reported on Schedule A-2, a valuation that cannot be assigned to your business by measuring either its tangible assets or intangible “goodwill,”  you cannot use Schedule A-2 to report the income you instead reported on Schedule C.       
ANALYSIS


Your question is a narrow one, proceeding from relatively unusual circumstances.  Your Statement of Economic Interests shows that the “Law Offices of Barry I. Newman” provided you with income between $10,000 and $100,000 during the filing period, but you indicate that this business has no “fair market value” because its income stream cannot be sold or transferred to another person.  You understand that you must report this income, but question whether it should be reported on Schedule C or, as you have been advised, on Schedule A-2.  To answer your inquiry, strictly for purposes of this analysis, we will assume that this business has a “fair market value” between zero and $1,999. 

We begin by observing that the term “business entity,” as used in the Act, is defined at Section 82005 as follows:


§ 82005.  Business Entity.
“Business entity” means any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.     


Your account of the facts indicates that the Law Offices of Barry I. Newman is an enterprise operated for profit, organized as a sole proprietorship.  Therefore it is properly characterized as a “business entity” within the meaning of the Act.  The Act’s definition of “business entity” includes a sole proprietorship, but does not require a minimum asset, market, or investment value.

As a member of a planning commission, you are required to file an annual Statement of Economic Interests publicly disclosing your income and assets (Sections 87200, 87203).  Section 87207(b) also provides as follows:

“(b)  When the filer’s pro rata share of income to a business entity, including income to a sole proprietorship, is required to be reported under this article, the statement shall contain:


“(1) The name, address, and a general description of the business activity of the business entity.


“(2) The name of every person from whom the business entity received payments if the filer’s pro rata share of gross receipts from that person was equal to or greater than ten thousand dollars ($10,000) during a calendar year.”
As the sole proprietor of the Law Offices of Barry I. Newman, a business entity, you are required to report its income on your annual Statement of Economic Interests pursuant to Sections 87203 and 87207(b). 
  Section 87207(b)(2) further requires identification of persons who paid the business $10,000 or more within the reporting period since, as the sole proprietor, your pro rata share of gross receipts is 100 percent.  There is no basis in law to decline to report income to a sole proprietorship simply because the business entity is said to lack a fair market value of $2,000 or more.  

In attempting to use Schedule C to satisfy your obligations under the Act, you disclosed no income to (that is, money received by) your business, as the Act requires.  Rather, you disclosed the Law Offices of Barry I. Newman as a source of income to you, treating the Law Offices of Barry I. Newman as a distinct source of income that paid you “fees for professional services.”  You did not disclose individual clients who paid for the services you provided, either as sources of income to you or to your business.  
 
Schedule A-2 of the Form 700 is the vehicle by which a filer reports income to a business entity owned by the filer, as well as any reportable individual sources of income to that business entity.  It appears that the Law Offices of Barry I. Newman did receive income, since you report receiving income from this business during the reporting period.
If you had not used the Law Offices of Barry I. Newman as a business entity through which you billed your individual clients, you would properly have used Schedule C to report, as sources of income to you, each client who paid you $500 or more during the reporting period.  But a filer who must report income to a business entity can only do this by using Schedule A-2, which specifically provides space for this information.
As we understand it, the basis of your objection to use of Schedule A-2 in your particular case is simply that you believe the use of this schedule is limited to business entities with a fair market value of $2,000 or more.  That is not the case.  As noted above, a business entity need not have a fair market value of $2,000 before it can be defined as a “business entity” under Section 82005.  There is no other, separate Schedule for business entities valued by their owners at less than $2,000.  
Schedule A-2 is designed for use by all business entities.  It is the only Schedule that permits you to enter the business income information required by the Act.  Reference to Schedule A-2 would have cured any misunderstanding of your disclosure obligations, since Part 3 of that Schedule expressly directs that the filer: “Disclose each source of income and outstanding loan to the business entity or trust identified in Part 1 if your pro rata share . . ..” (Instructions, Schedule A-2, emphasis in the original.)   
In summary, the Act requires that you report income to the Law Offices of Barry I. Newman, and sometimes individual sources of that income.  This information can only be disclosed on Schedule A-2, the schedule designed for reporting income received by a business entity.  If you believe that the fair market value of the Law Offices of Barry I. Newman is less than $2,000, of course you cannot indicate this by checking the valuation boxes provided on Schedule A-2 for businesses ranging in value from $2,000 and up.  You simply leave those boxes blank, indicating on the Comments line at the foot of the page that the business has a fair market value less than $2,000.     
If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin


General Counsel

By:
Lawrence T. Woodlock

Senior Counsel, Legal Division

LTW:jgl
� Government Code sections 81000-91014.  Commission regulations appear at title 2, sections 18109-18997, of the California Code of Regulations.


� The Act’s definition of “income” at Section 82030(a) further explains: “Income of an individual also includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10�percent interest or greater.”





