April 22, 2009
Jeffrey Polisner
1038 Via Roble

Lafayette, California 94549
Re:
Your Request for Advice


Our File No. I-09-081
Dear Mr. Polisner:

This letter is in response to your request for advice regarding the conflict-of-interest and reporting provisions of the Political Reform Act (the “Act”).
  Please note that Regulation 18329 requires that the requestor provide the name, title or position of the person whose duties are in question, even if the request is submitted by an authorized representative.  Hence, we offer on informal assistance.   Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114 and Regulation 18329(c)(3).) 
Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  We also offer no opinion on the application, if any, of agency restrictions on employees’ incompatible activities.
  

QUESTIONS
1.  May employees of a government agency that makes voluntary contributions (through 
an Industry Association) to a community college accept teaching positions with the community college?

2.   What reporting obligations does the Act impose on these employees?
CONCLUSIONS
1.  While the Act does not preclude a public official from concurrent outside 

employment, such employment may, under certain circumstances, give rise to a conflict of interest that disqualifies the official from governmental decisionmaking.  However, because salary and benefits paid to those employees who take teaching positions with the community college, a local government agency, are not considered “income” under the Act, these payments do not constitute “source of income” economic interests that could give rise to a conflict of interest.  These employees may accept teaching positions with the community college.
2.  Because income received from the Agencies and the community college are not 

considered to be income to these individuals, they are not required to report payments from the community college on their Statements of Economic Interests.
FACTS


You represent a government agency on whose behalf you are requesting advice.  This agency, as well as other agencies, makes voluntary contributions designated for a community college, a local government agency, for the purpose of providing a no-cost college education in the field of skilled public agency operations and maintenance occupations.  Nine of these agencies send their contributions to a tenth agency (collectively the “Agencies”) which then gives all these funds to a private industry association (the “Association”) for payment to a community college.  The Association’s payments to the community college are made pursuant to a contract with the community college for funding the educational program.  The community college has expressed an interest in hiring employees of the Agencies as instructors.  These instructors would be paid the customary wage paid to all instructors under a collective bargaining agreement.
ANALYSIS

Conflicts of Interest

The Act does not preclude a public official from concurrent outside employment.  However, under certain circumstances, such employment may give rise to a conflict of interest that disqualifies the official from governmental decisionmaking.

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest. (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  
Step 1.  Are the employees “public officials” within the meaning of Section 87100?

Section 82048 defines a public official as “every member, officer, employee or consultant of a state or local government agency.”  You have advised that the Agency is a public agency.  Accordingly, its officers and employees are public officials.  They may not make, participate in making, or otherwise use their positions to make, participate in making or influence any decisions that will have a reasonably foreseeable material financial effect on any of their economic interests.

Step 2.  Will they be making, participating in making or influencing a governmental 
decision?


A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a governmental decision if, for the purpose of influencing the decision, the official contacts or appears before or otherwise attempts to influence, any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  

If officers or employees of the Agency make, participate in making or attempt to influence their agency’s decision to contribute funds for the community college program or in decisions regarding the timing, amounts or other matters pertaining to the contributions, they would be making, participating in making or attempting to use their official positions to influence a governmental decision.

Step 3.  What are their economic interests?

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising

from certain enumerated economic interests.  These economic interests are described in Section 87103 and Regulations 18703-18703.5, inclusive:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more. (Section 87103(a); Regulation 18703.1(a).)

· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more. (Section 87103(b); Regulation 18703.2.)

· An official has an economic interest in any source of income, including promised income, totaling $500 or more within 12 months prior to the decision. (Section 87103(c); Regulation 18703.3.)

· A public official has an economic interest in any source of gifts to him or her if the gifts total $420 or more within 12 months prior to the decision. (Section 87103(e); Regulation 18703.4.)

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is commonly referred to as the “personal financial effects” rule. (Section 87103; Regulation 18703.5.)

The only economic interest you have identified is source of income. 

The agency as a source of income – The Agency employing officers and employees is not a source of income to them because Section 82030(b)(2) excludes from the definition of “income” salary, reimbursement for expenses, per diem, social security, disability, or other similar benefit payments received from a state, local, or federal government agency.  
The community college as a source of income – Under the rule cited above, any wages Agency employees receive as instructors of the community college, which is a local government agency, will not be income to them.  Accordingly, the community college will not be a source of income to them.  
Because the community college is not a source of income to Agency employees, they may participate in making Agency decisions regarding contributions to the community college without violating the conflict-of-interest provisions of the Act. 
Reporting Duties 

The officers and designated employees of the Agency are subject to the reporting requirements of the Act, including the requirement to file Statements of Economic Interests. (Sections 87200, 87203, 87300, 87302.)  Reportable economic interests parallel those discussed above, namely, investments, interests in real property, income and business positions.  (Sections 87206-87209, 87302.) Because your facts indicate only one potential economic interest, sources of income, and Section 82030(b)(2) excludes government salaries from the definition of income, payments from the community college to the Agency’s designated employees need not be reported on their Statements of Economic Interests.
If you have other questions on this matter, please contact me at (916) 322-5660.


Sincerely, 


Scott Hallabrin


General Counsel

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





2 You have not indicated whether the agency you represent is a state or local agency.  Government Code Section 19990, which is not part of the Act, may be applicable to your situation.  Generally, Government Code Section 19990 requires each state agency to develop a statement of incompatible activities, which includes specific enterprises or employment “clearly inconsistent, incompatible, in conflict with, or inimical to” the duties of the agency’s officials and employees.  As we do not offer advice beyond the confines of the Act, we must refer you to the Agency’s statement of incompatible activities to ensure that activities of employees of the agency you represent are not incompatible with their responsibilities to their agency. 





�  When a public official who holds an office specified in section 87200 has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5(c) and 18702.5(d) apply. 





