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April 27, 2009
Stephen Jordon
Director
Purissima Hills Water District
26375 Fremont Road
Los Altos Hills, CA  92101

RE:  Your Request for Advice
         Our File No. A-09-083
Dear Mr. Jordon:

This letter responds to your request for advice regarding the financial disclosure provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  
QUESTION


Are you required to disclose the name of a source of income to you if that source of income did not do business in your jurisdiction during the period of time for which the disclosure is required?
CONCLUSION


No.
FACTS


On January 14, 2009, you were appointed as Director of the Purissima Hills Water District Board (the “District”).   Under the provisions of the District’s conflict-of-interest code, as a director, you are required to disclose on your Statement of Economic Interests (“SEI” or “Form 700”) certain income you earned during the period covered by the SEI.  

The District serves predominately single-family homes on minimum one-acre rural lots, with approximately 2,215 residential customers and 47 institutional customers.  The institutional customers represent approximately six percent of the district water usage and are mostly non-for-profit schools, recreational clubs, governmental facilities, and churches, but not commercial establishments.


You are a self-employed electronics industry management consultant and work exclusively for electronics industry clients, generally at their site.  None of these clients presently conducts business within the District.  However, you have been informed that information provided in the instructions on the Form 700 might indicate that if a client of yours outside the District becomes a regular client, that client would be reportable.  At this time, one of your clients may become a regular client in 2009, but disclosure of that client’s name is prohibited under SEC regulations as well as your contract.  The client’s business involves acquisition of publicly traded companies, and disclosure of the client’s name would create a violation of insider information under the Securities and Exchange Act of 1934 or the Insider Trading and Securities Fraud Enforcement Act of 1988, and it could result in disclosure of trade secrets that are protected by the California Unfair Competition Law.

Based on the above and additional information you have provided, you have requested an exception from disclosing the client’s name under Regulation 18740.  In our recent telephone conversation regarding your request, you informed me that the client that you reference in this request does not do business in your jurisdiction and has no investors in your jurisdiction.  The only contact that the client has had in your jurisdiction is that it hired you in the past for consulting work.

Based on the above, we have requested that you modify your request for an exemption under Regulation 18740 to a request for advice, so that we may first determine whether or not you have any reporting obligation in the first place.
ANALYSIS
Section 87300 requires every agency to “adopt and promulgate” a conflict-of-interest code and that it shall “have the full force of law.”  A violation of an agency’s conflict-of-interest code is a violation of the Act.  Section 87301 provides that a conflict-of-interest code “shall be formulated at the most decentralized level possible, but without precluding intradepartmental review.”  Generally, a conflict-of-interest code is formulated by each individual agency.  “Any question of the level of a department [that] should be deemed an ‘agency’ for purposes of Section 87300 shall be resolved by the code reviewing body.”

Section 87302 sets forth the required provisions of a conflict-of-interest code.  Subdivision (a) thereof provides that the conflict-of-interest code shall enumerate the positions within the agency that involve the “making or participation in the making of decisions [that] may foreseeably have a material effect on any financial interest.”  Employees holding these positions are known as designated employees.
  (Regulation 18730(b)(2).)  Section 87302(b) requires that employees holding these positions file annual statements disclosing their investments and income (including gifts) as specified in Sections 87206 and Section 87207.

The reporting obligations of a designated employee are determined by the disclosure category assigned to that employee.  The agency determines the disclosure category for its designated employees, which specifies the kinds of economic interests that are reportable, and those categories are listed in the appendix to the conflict-of-interest code.  A designated employee must then disclose on his or her Form 700 “those economic interests he or she has [that] are of the kind described in the disclosure categories to which he or she is assigned in the Appendix . . ..  T]he economic interests set forth in a designated employee’s disclosure categories are the kinds of economic interests [that] he or she foreseeably can affect materially through the conduct of his or her office.” (Regulation 18730(b)(3)(C).)

Your agency’s conflict-of-interest code requires you to report all your financial interests, which includes business entities
 that are a source of income to you.  Section 82030 defines “income.”  However, that definition includes a provision that “[i]ncome, other than a gift, does not include income received from any source outside the jurisdiction and not doing business within the jurisdiction, not planning to do business within the jurisdiction, or not having done business within the jurisdiction during the two years prior to the time any statement or other action is required under this title.”  (Section 82030(a).)

 Regulation 18230 defines doing business in the jurisdiction as:

“A person is ‘doing business in the jurisdiction’ if that person has business contacts on a regular or substantial basis with a person who maintains a physical presence in the jurisdiction of a public official. ‘Business contacts’ include, but are not limited to, manufacturing, distributing, selling, purchasing, or providing services or goods. ‘Business contacts’ do not include marketing via the Internet, telephone, television, radio, or printed media.”


We have not determined whether or not “regular or substantial basis” means one contact with the possibility of more, and it is not necessary for us to do so now because we believe that there have not been any “business contacts” made by this company in your jurisdiction.  Although the above definition indicates that “‘business contacts’ include, but are not limited to” certain types of contacts, there is nothing that would indicate that the mere hiring of someone who lives in a particular jurisdiction would be sufficient to establish a “business contact” in that jurisdiction.  Indeed, if this was the case, all filers who live in the jurisdiction they represent would have to report any source of income to them simply based on the filer’s home address, and none of the other “business contacts” listed would even matter.


Accordingly, because we have determined that the company about which you inquire does not do business in your jurisdiction; you are not required to report this source of income on your SEI.  Likewise, because you are not required to report this source of income, there is no need for you to request an exemption from reporting under Regulation 18740, and your request for exemption has been withdrawn.

If you have any other questions regarding this matter, please contact me 
at (916) 322-5660.







Sincerely, 







Scott Hallabrin






General Counsel

By:  
William J. Lenkeit

Senior Counsel, Legal Division

WJL:jgl
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  


� Section 82011 defines “code reviewing body.”  Generally for local agencies, it is the county board of supervisors for county agencies and the city council for city agencies.


� Also known as “code filers.”  In addition, public officials designated under Section 87200, known as “statutory filers,” must file annual statements disclosing their investments and income 


(Form 700).





� You have not provided any information indicating how, in your current position, you may be engaged in any governmental decision that may have a reasonably foreseeable material effect on this economic interest.  However, we will not address this issue because you have not requested advice in this regard and, even if you did, the issue would first need to be addressed by your code reviewing body.





� A business entity means any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation, or association.


� Even if the company does not do business in your jurisdiction, and it does not appear that, given your particular duties, you have the capacity to make governmental decisions that may reasonably foreseeably affect this company, if you do participate in  a decision that does have a reasonably foreseeable material financial effect on this company you may still have a conflict of interest despite that fact that the information does not need to be reported.





