May 18, 2009
Paula Cook

Community Housing Sonoma County

144 South E Street No. 206

Santa Rosa, CA 95404

Re:
Your Request for Advice


Our File No.  I-09-091
Dear Ms. Cook:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that our advice is based solely on the provisions of the Act. We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  Because you seek general guidance, we are providing informal assistance.


In addition, this letter is based solely on the facts presented. The Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance. (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTION

May you participate in decisions involving land use applications before the Sonoma County Planning Commission (the “Planning Commission”) when all applicants pay into a fund administered by a separate county agency from which your employer, Community Housing Sonoma County (“CHSC”), applies for affordable housing loans?

CONCLUSION


You may participate in decisions involving land use applications before the planning commission so long as the decisions will not affect future affordable housing loans to your employer, CHSC, by $50,000 or more, or in any way have a material financial effect upon CHSC.

FACTS


You are a planning commissioner with the Sonoma County Planning Commission and Board of Zoning Adjustments.  

You are employed as Executive Director of CHSC, a non-profit affordable housing developer that provides permanent supportive housing to people living with disabilities throughout Sonoma County.  CHSC’s gross annual receipts are approximately $250,000.

CHSC has applied to the Sonoma County Community Development Commission to obtain loans through the County Fund for Housing (the “Fund”).  The Fund is composed of a variety of sources, including “in lieu fees” paid by developers of every residential and commercial project in Sonoma County as required by Article 89 of the Sonoma County Code.  The county code establishes who will pay the fees and determines the rates charged.  Applicants may choose to pay into the Fund in lieu of developing affordable housing units as part of their project, or may be required to pay into the Fund, depending upon the specifics of their individual project(s).  The fees are assessed on building permits, not on Planning Agency approvals.  The majority of in-lieu fees collected is paid by builders of single-family homes on existing lots of record.


The “in lieu fees” comprise the majority of the Fund (currently 61% of the Fund’s total sources).  All of the funds are made available in the form of 3% deferred payment loans.  Since its inception in June 2004 the Fund has provided $5,076,000 in loans for the development of affordable housing, or an average of $1,000,000 a year.

All non-profit and for-profit developers are eligible to apply for assistance from the Fund to develop affordable housing to be built within the unincorporated area of Sonoma County.  To date, Burbank Housing Development Corporation, New Pueblo LLC, Burbank Housing/Sea Ranch Apartments, as well as your employer, CHSC, have received loans from the Fund.


Your employer, CHSC, has obtained more than $500 in loans from the Fund.  The Fund, and award of grants from the Fund, is administered by a separate governmental entity, the Sonoma County Community Development Commission, and not by the planning department or the Planning Commission.  The decisions of the Planning Commission do not in and of themselves result in an increase or decrease of revenue for your employer, CHSC.


You wish to know whether you may participate in decisions involving land use applications before the Planning Commission when all applicants pay into a fund from which your employer applies for affordable housing loans.

ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001(b).) Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest. (Regulation 18700(b).) The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.


Step 1. Are you a “public official” within the meaning of section 87100?

Section 82048 defines a public official as “every member, officer, employee or consultant of a state or local government agency.” As a member of the Sonoma County Planning Commission, a local government agency, you are a public official.  Therefore, you may not make, participate in making, or otherwise use your position to make, participate in making or influence any decisions that will have a reasonably foreseeable material financial effect on any of your economic interests. 
Step 2. Will you be making, participating in making or influencing a governmental decision?

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.) A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a governmental decision if, for the purpose of influencing the decision, the official contacts or appears before or otherwise attempts to influence, any member, officer, employee, or consultant of his or her agency. (Regulation 18702.3.)

By participating in Planning Commission decisions involving land use projects, you will be making governmental decisions.
Step 3. What are your economic interests?

· The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from certain enumerated economic interests. These economic interests are described in Section 87103 and Regulations 18703-18703.5, inclusive:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $ 2,000 or more. (Section 87103(a); Regulation 18703.1(a).)

· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management. (Section 87103(d); Regulation 18703.1(b).)

A public official has an economic interest in real property in which he or she has a direct or indirect interest of $ 2,000 or more. (Section 87103(b); Regulation 18703.2.)
· An official has an economic interest in any source of income, including promised income, totaling $500 or more within 12 months prior to the decision. (Section 87103(c); Regulation 18703.3.)

· A public official has an economic interest in any source of gifts to him or her if the gifts total $ 420 or more within 12 months prior to the decision. (Section 87103(e); Regulation 18703.4.)

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family. This is commonly referred to as the “personal financial effects” rule. (Section 87103; Regulation 18703.5.)
 
Sources of Income


The only interest identified in your request is an economic interest in CHSC as a source of income.  An official has an economic interest in any source of income, including promised income, totaling $500 or more within 12 months prior to the decision. (Section 87103(c); Regulation 18703.3.)   We assume that you have received income of $500 or more from CHSC.  Therefore, CHSC is a source of income to you.  


Step 4. Will your economic interests be directly or indirectly involved in decisions you will make, participate in making or influence as a public official?


A person, including business entities and sources of income, is directly involved in a decision before an official’s agency when that person, either directly or by an agent (1) initiates the proceeding by filing an application, claim, appeal or similar request; or (2) is a named party in, or is the subject of, the proceeding. (Regulation 18704.1.) 

Because CHSC does not appear to be initiating proceedings for land use applications before the Sonoma County Planning Commission, nor is it a named party or the subject of a proceeding, your economic interest in CHSC is not directly involved in these decisions. 

When an economic interest is not directly involved in a governmental decision, it is indirectly involved.  (Regulation 18704.)  

Step 5. What is the applicable materiality standard?


A conflict of interest may arise only when the reasonably foreseeable financial effect of a governmental decision on a public official’s economic interest is material. (Regulation 18700(a).)
 

Indirectly Involved Sources of Income


When a non-profit entity that is a source of income to a public official is indirectly involved in a governmental decision, the appropriate materiality standard would be found in Regulation 18705.3(b)(2). The particular materiality standard to apply depends on the size of the non-profit entity, as determined by its gross annual receipts. (See Regulation 18703.3(b)(2)(A) - (F).) You state that CHSC’s gross annual receipts are approximately $250,000.  Thus, the appropriate materiality standard is found in subdivision 18705.3(b)(2)(E):  

“(i) The decision will result in an increase or decrease of the entity's gross annual receipts for a fiscal year in the amount of $50,000 or more.
(ii) The decision will cause the entity to incur or avoid additional expenses or to reduce or eliminate existing expenses for a fiscal year in the amount of $12,500 or more. 

(iii) The decision will result in an increase or decrease in the value of the entity's assets or liabilities in the amount of $50,000 or more.”

Accordingly, unless the reasonably foreseeable financial effect of the governmental decision meets the thresholds set forth in Regulation 18705.3(b)(2)(E), those effects are not material.
Therefore, based on the facts presented, it appears you may participate in decisions involving land use applications before the planning commission so long as the decisions will not affect future affordable housing loans to your employer, CHSC, by $50,000 or more, or in any way have a material financial effect upon CHSC.

Nexus Test


In addition to the materiality standard described above, there is also a separate materiality standard that applies in cases where there is a “nexus” between duties owed to a source of income and to the official's public agency. The materiality threshold is much lower when a public official is paid by a private entity to accomplish some action that is within the official's public decisionmaking authority. The “nexus test” is set out at Regulation 18705.3(c): 
“(c) Nexus. Any reasonably foreseeable financial effect on a person who is a source of income to a public official is deemed material if the public official receives or is promised the income to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by the decision.” 

The rationale for the nexus test is that when an employee earns a salary to accomplish a purpose that may be advanced by what he or she does as a public official, we presume that the employer is benefiting from the actions of the employee in his or her official capacity. (Yarnell Advice Letter, No. A-00-161.) Typically, a “nexus” is found in situations where the official is also a high-level employee with direct influence and control over his or her employer’s management or policy decisions. (Moser Advice Letter, No. A-03-147; Low Advice Letter, No. A-99-305.)

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Section 83114; Regulation 18329(c)(3).)





