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May 11, 2009
Thomas Vallance

Senior Staff Counsel
Department of Conservation
801 K Street, MS-24-03
Sacramento, CA 95814

RE:  Your Request for Advice

         Our File No. A-09-096
Dear Mr. Vallance:

This letter is in response to your request regarding the gift provisions of the Political Reform Act (the “Act”).

QUESTIONS

1.  May the employees of the Division of Oil, Gas, and Geothermal Resources in the Department of Conservation accept transportation to and from offshore oil platforms from the operators to perform state regulatory duties?


2.  May the employees of the Division of Oil, Gas, and Geothermal Resources in the Department of Conservation accept food, lodging on offshore oil platforms from the operators when performing state regulatory duties?
CONCLUSION


Under the facts you have presented, the payments in question do not meet the Act’s definition of “gift.”  
FACTS


The Division of Oil, Gas, and Geothermal Resources in the Department of Conservation (the Division) oversees the drilling, operation, maintenance, and plugging and abandonment of, oil, natural gas, and geothermal wells.  There are over 30 offshore oil platforms and man-made islands in State and Federal waters off the coast of California.  Most of the offshore oil production sites are several nautical miles out to sea.  Facilities within three nautical miles of shore, roughly one-third of the total, are in State jurisdiction.  Those beyond three nautical miles are in Federal Jurisdiction.  

These offshore facilities are only accessible by boat or helicopter.  The facility operators typically contract with other companies to provide transportation to and from the facilities.  You stated that you believe the transportation to and from the facilities is provided without charge in the regular course of business without regard to official status.  Like anyone else going to and from the offshore facilities, Division personnel travel to and from the sites using the free shuttle service provided by the facility operator.  You note that no viable alternative method of transportation is available.

 The Division has about 120 employees, including over 60 professional geologists and petroleum engineers.  Division personnel regularly perform regulatory activities at offshore oil facilities within State jurisdiction, including, but not limited to, facility inspections and equipment testing.  On occasion, Division staff are required to remain at the offshore facility for an extended period, sometimes due to malfunctions in equipment to be tested and sometimes due to weather conditions.  Under these circumstances, the facility operators may provide food and sleeping quarters for Division staff under the same conditions as are available to the facility crewmembers.  Division staff performing these duties are required to file statements of economic interests (Form 700s).  

ANALYSIS

The Act does not impose any restrictions on a state agency that would prohibit it from accepting payments from outside sources unless those payments are used to confer a gift on any public officials within the agency.  The Act prohibits members of a state board or commission and designated employees of a state or local government agency from accepting gifts from any single source in any calendar year with a total value of more than $420 if the member or employee would be required to report the receipt of the gift from that source on his or her statement of economic interests.  (Section 89503(c), regulation 18940.2.)

Section 82028 (a) defines “gift” as “any payment that confers a personal benefit on the recipient to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.”  
You have indicated that the expenses the payments are intended to subsidize include the cost of transportation to the oil platforms and food and lodging when necessary for the employee to complete his or her work on the platform. 
Transportation and accommodations can be considered to confer a personal benefit on the recipient and, therefore, ordinarily would be considered gifts.  
Transportation:  Under the facts you have provided, access to the platforms is limited, thereby necessitating the use of boats or helicopters. Moreover, access to the platforms is essential in fulfilling the employee’s duties.  While we have generally found that travel is presumed to confer some personal benefit on a public official (Gault Advice Letter, No. A-07-158), we do not find a personal benefit under the factual circumstances you have described.
  As described, the transportation will be provided to the employees solely for the purpose of conducting their official duties.  Assuming the travel is not extravagant or lavish, it would be difficult to conclude that the transportation provided to a public official on an oil-drilling platform in order to perform his or her duties on that platform would be considered a “personal benefit.”  Because the payment does not confer a personal benefit, they are not gifts.
Food and accommodations:  The similar reasoning may be applied to the food and accommodations.  You noted that food and accommodations on the platform might be necessary due to weather conditions that could prevent anyone from being able to leave the platform.  Again, under such exigent circumstances and assuming the food and accommodations are not extravagant or lavish, we conclude there is no personal benefit and these payments are not considered to be gifts.
If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Scott Hallabrin






General Counsel

By:  
John W. Wallace


Assistant General Counsel
Legal Division
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� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated. 	


	� We reached a similar conclusion in the Sun Advice Letter, No. A-09-004.





