June 2, 2009
Roger Abe
Supervisor, Fourth District

Yuba County Government Center

915 8th Street, Suite 109

Marysville, California 95901

Re:
Your Request for Advice


Our File No.  A-09-103
Dear Mr. Abe:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  

Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  We urge you to consult with your county counsel concerning these provisions outside the Act.
QUESTIONS
1.
Would your participating in a governmental decision that will have a financial impact on your wife’s employer present a conflict of interest under the Act?

2.
Do the county mental health department’s payments to you and your wife to hold open spaces in your apartment building create a conflict of interest under the Act?  

3.
Does your adult son’s position with the Yuba County Sheriff’s Department present a conflict of interest under the Act such that you would be prohibited from making, participating in making, or influencing governmental decisions regarding the Sheriff’s Department?
CONCLUSIONS
1. You may not participate in this decision as you have a conflict of interest under the Act.
2. Assuming you are not making or participating in government decisions affecting the county mental health department’s payments to you or your wife, there is no conflict of interest under the Act based on this relationship.
3. There is no conflict of interest under the Act as you do not have an economic interest in your adult-son’s salary.
FACTS

You are a Supervisor with Yuba County.  Yuba County, with Sutter County, funds the Sutter-Yuba Mental Health Department (“SYMHD”), which serves both Yuba and Sutter counties.  The staff members are considered Sutter County employees.  

Quality Education Services and Training (“QuEST”) is a non-profit, 501(c)(3) organization that provides services and training to adults with developmental disabilities.  Your wife is its Executive Director.  QuEST provides services to SYMHD per a contract that has been in place for several years, with financial impact to QuEST.  The Yuba County Board of Supervisors will be making decisions regarding a proposed three-year contract between QuEST and SYMHD.  Yuba County is responsible for its share of the costs involved in maintaining this contract.  

You and your wife also own an apartment complex that houses mental health clients for transitional housing.  SYMHD does not have a formal contract with you and your wife for the housing, but has paid the cost of holding apartments in your apartment complex open until a suitable mental health client rents the apartment.  

Additionally, your adult son is a reserve deputy for the Yuba County Sheriff’s Department.  Your son is no longer a dependent.   The Board of Supervisors approves the Sheriff’s budget.  
Finally, although you do not indicate this in the facts presented to us, we assume that, as a county supervisor, you will be making or participating in government decisions affecting SYMHD and the Yuba County Sheriff’s Department, such as budgetary decisions.

ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a "financial interest" in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official's economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which we apply to your question.  (Regulation 18700(b)(1)-(8).)

Step One:  Are you a public official for purposes of the Act?

Under the Act, a public official is “every member, officer, employee or consultant of a state or local government agency.”  (Section 82048.)  As a member of the Yuba County Board of Supervisors, you are a public official under the Act.
Step Two: Are you making, participating in, or influencing a governmental decision?

Question 1:  Because you will be called upon to approve the expenditure of county funds and ratify the contract between Yuba County and QuEST, you will be making, participating in making, or otherwise using your official position to influence a governmental decision.  (Section 87100; Regulations 18702-18702.4.)

Questions 2 and 3: We assume that, because SYMHD and the Yuba County Sheriff’s Department are county agencies, you will be making or participating in government decisions, such as budgetary decisions, that affect SYMHD and the Sheriff’s Department.

As a county supervisor, you might also approve the budget for SYMHD.  While you have not stated that this decision is before you at this time, we presume approving SYMHD’s budget is among your decisions as a supervisor. 
Step Three:  What are your economic interests?
The Act's conflict-of-interest provisions apply only to conflicts of interest arising from certain enumerated economic interests. These economic interests are described in Section 87103 and Regulations 18703-18703.5, inclusive:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more. (Section 87103(a); Regulation 18703.1(a).)
· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management. (Section 87103(d); Regulation 18703.1(b).)

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more. (Section 87103(b); Regulation 18703.2.)  An interest in real property includes a beneficial or ownership interest of the official and his or her spouse. 
· An official has an economic interest in any source of income, including promised income, totaling $500 or more within 12 months prior to the decision. (Section 87103(c); Regulation 18703.3.)  “Income” includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater. (Section 82030(a).)
· A public official has an economic interest in any source of gifts to him or her if the gifts total $420 or more within 12 months prior to the decision. (Section 87103(e); Regulation 18703.4.)

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family. This is commonly referred to as the "personal financial effects" rule. (Section 87103; Regulation 18703.5.)

Source of Income:  Under the Act, a source of income is defined as “a payment received, including but not limited to any salary, wage, [. . . ] and including any community property interest in the income of a spouse.”  (Section 82030(a)).  Thus your wife’s salary creates an economic interest for you in her employer if she has received $1,000 or more from the employer.
  As a consequence, QuEST would be an income-based economic interest of yours under the Act.  
Business Entity & Source of Income:  You have an economic interest in your apartment complex as an owner of the business, assuming you and your spouse own a ten percent interest or more and due to your “business position” as a manager.  (See Section 87103(a) and Regulation 18703.1(a); see also Section 87103(d) and Regulation 18703.1(b).)  On this basis, both the business entity and any tenants (or other payors) from whom you receive income totaling $500 or more within 12 months prior to your participating in or attempting to influence a governmental decision will be a source of income to you.  (Section 87103(c): Regulation 18703.3.) 
One of these payors, at this time, is SYMHD, which pays the cost of holding apartments open (in between tenants) for potential mental health residents.  The Act states that “government salary” is not included in the definition of “income.”  (See Section 82030(b)(2).)  The arrangement you have with SYMHD does not constitute a government salary, however.  We have stated in the past that payments made by a governmental entity to an independent contractor who is not considered a “designated employee” of the governmental entity do not constitute “government salary” under the Act.  (See Rainey Advice Letter, A-98-101.)  The payments you receive from SYMHD to hold open apartments are more like payments to an independent contractor than salary.    Consequently, SYMHD is an income-based economic interest to you.
Real Property: You have an economic interest in the real property that you own and on which your apartment complex sits, provided that your pro rata share of your investment in the property is $2,000 or more.
Personal Financial Effect:  A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.
  (Section 87103; Regulation 18703.5).

Regarding your question about your son’s employment with the Yuba County Sheriff, you do not have a financial interest in your son’s income as he is not your dependent.  (Section 82029.)  Consequently, there is no conflict of interest under the Act.  If you have further questions about other laws that might apply to this situation, please contact your county counsel.
You have not provided information about any other interest; our analysis is limited to the facts you present.
Step 4.  Will your economic interest be directly or indirectly involved in decisions you will make, participate in making or influence as a public official?


Source of Income, QuEST:  
A person, including a source of income, is directly involved in a decision before an official’s agency when that person, either directly or by an agent (1) initiates the proceeding by filing an application, claim, appeal or similar request; or (2) is a named party in, or is the subject of, the proceeding.  (Regulation 18704.1.)  A business entity or source of income is the subject of a proceeding concerning the decision before the agency if the decision involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the business entity or source of income.  (Regulation 18704.1(a)(2).)  QuEST is a named party to the contract as the subject of the governmental decision and therefore directly involved.
Business Entity & Source of Income, Apartment Complex:  
As stated above, a person, including a business entity and source of income, is directly involved if it initiates the proceeding or is a named party in the proceeding, otherwise, it is indirectly involved.  (Regulation 18704.1.)  Your apartment complex has not initiated the proceeding, nor is it a named party.  It is therefore indirectly involved.
Real Property, apartment complex: 
Real property in which a public official has an economic interest is directly involved in a governmental decision if any part of the real property is within 500 feet of the boundaries of the property that is the subject of the governmental decision. (Regulation 18704.2(a)(1).) If the real property is not directly involved, it is indirectly involved.  (Regulation 18704(a).)

The subject of the governmental decision you presented in your facts is the contract between QuEST and SYMHD.  There are no facts to suggest that the apartment complex itself, as a real property interest, is directly involved in this decision.  The complex is therefore indirectly involved. 

If, in the future, you are making decisions on SYMHD’s budget, which could impact whether or not SYMHD is able to continue to pay to hold open apartments for potential mental health tenants, your economic interests in the apartment as a business, a management position, and a source of income would be directly involved because SYMHD would be a party to the proceeding.
Step 5.  What is the applicable materiality standard?
Regulation 18705.3 sets the materiality standard for economic interests in persons or entities that are sources of income.  Regulation 18705.3(a) provides that: “any reasonably foreseeable financial effect on a person who is a source of income to a public official, and who is directly involved before the official’s agency, is deemed material.”  Pursuant to Regulation 18705.3, the effect of the board of supervisor’s decision on your wife’s employer, and your source of income, QuEST, is deemed material.
The apartment complex as a source of income, business entity, and business position is indirectly involved, and therefore, the standards of materiality discussed in Regulation 18705.1(c) (copy enclosed) would apply.  Assuming for the sake of analysis that Regulation 18705(c)(4) applies, for the effect to be material, it would have to be reasonably foreseeable that the governmental decision would result in an increase or decrease in the apartment complex’s gross revenues for the fiscal year in the amount of $20,000 or more, result in the apartment complex incurring or reducing expenses by $5,000 or more, or result in an increase or decrease in the apartment complex’s assets or liabilities of $20,000 or more.  Otherwise, the effect would not be material. 
If a decision comes before you regarding SYMHD’s budget, the effect on your various interests in the apartment complex are deemed to be material.
Step 6.  Is it reasonably foreseeable that the governmental decision’s financial effect on your economic interest will meet the applicable materiality standard?

An effect on one’s economic interests is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  Whether the financial consequences of a governmental decision are substantially likely to occur depends on the facts surrounding the decision.  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.) 

Source of Income, QuEST:

Given the facts presented, it is substantially likely, and therefore reasonably foreseeable that the governmental decision will have a material financial effect on your economic interest in your pro rata share of your wife’s income from QuEST.
Business Entity, Real Property & Source of Income, Apartment Complex:  

It does not appear reasonably foreseeable that the decision regarding the contract between QuEST and SYMHD would meet the materiality standard discussed above.  The determination whether an effect is reasonably foreseeable, however, is best made by you, as a public official.
Were you to make decisions regarding the budget for SYMHD, it is reasonably foreseeable that those decisions could affect whether SYMHD continues to pay to hold open apartments, and therefore have a material effect on any of your interests regarding the property.

Steps Seven and Eight:  Does the governmental decision come within any exception to the conflict-of-interest rules?

From the facts submitted, there is no indication that either the “public generally” or “legally required participation” exceptions would apply in the present case.
  Accordingly, we have not provided an analysis involving those steps.
If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

By:
Heather M. Rowan

Counsel, Legal Division

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


� Because an official has a one-half community property interest in a spouse’s salary, the official has met the $500 threshold once the spouse earns $1,000 or more.





� “Immediate family,” under the Act, includes one’s spouse and dependent children.  (See Section 82029.)


� The public generally exception is meant to apply when a significant segment of the population is affected in a similar way as is the public official.  The exception does not apply, however, in situations where the public official will uniquely benefit from the governmental decision.  (See Comment to Regulation 18707.1.)   For example, if you were to make a decision regarding the budget for SYMHD, which potentially effects whether SYMHD would continue to pay the apartment complex to hold open spaces, the decision would uniquely benefit one of your economic interests and the public generally exception would not apply.





