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June 10, 2009
Bill Condrashoff
Amador Water Agency Director

11180 Ranchette Drive

Jackson, CA 95642
RE:  Your Request for Informal Assistance
         Our File No. I-09-111
Dear Mr. Condrashoff:

This letter responds to your request for advice regarding the disclosure provisions of the Political Reform Act (the “Act” ”).
  Because you seek general information, we are treating your request as one for informal assistance.

QUESTIONS

1.  As a director of the Amador County Water Agency, are you considered to be engaged in managing public investments under Section 87200?

2.  Are you required to leave the room when a matter in which you have a conflict of interest is discussed in open session?
CONCLUSIONS

1.  Yes.  Because the Amador County Water District directors approve the adoption of the general agency policy relating to the investment of public funds, they are engaged in managing public investments under Section 87200.

2.  Yes.  Although we stated in Condrashoff Advice Letter, No. A-09-072 that “[t]he only statutory provision in the Act that requires an official to leave the room during open session when a matter for which he or she has a conflict of interest is being considered is Section 87105, and it only applies to persons holding positions that are listed in Section 87200 and would not apply to water board members.”  Section 87200 also applies to officials who are engaged in managing public investments.  Accordingly, because you are engaged in managing public investments, Section 87200 is applicable to you, and you are required to leave the room.
FACTS


According to your previous letters, you are a director with the Amador County Water District (the “AWA”).  You were elected in November 2008 and took office on December 5, 2008.  The agency has five elected directors and provides water and wastewater service within Amador County.

You have submitted a copy of the AWA Administrative Policy Manual, which was adopted in February 2005 and revised on February 2, 1009.  Included within this manual is a section (Section 3 – 3050) pertaining to “Investment of Agency Funds.”  The introduction to this section provides the following language:
“3050.1.1  The purpose of this document is to identify various policies and procedures that enhance the opportunities for a prudent and systematic investment process and to organize and formalize investment related activities.  Related activities, which comprise sound cash management, include accurate cash flow projections, control of disbursements, expedient collection of revenues, cost effective banking relations and a short term borrowing program, which coordinates investment opportunity with working capital requirements.  The ultimate goal is to enhance the economic status of the Amador Water Agency while protecting its pooled cash resources.
“3051.2  The investment policies and practices of the Amador Water Agency are based on state law and prudent money management.  All funds will be invested in accordance with the Agency’s Investment Policy and the authority governing investments as set forth in the California Government Code, Section 5301 through 53659.  The investment of bonds proceeds are restricted by the provisions of relevant bond documents.”


Additionally, the section includes paragraphs addressing policies governing, among others, “investment criteria,” “permitted investment instruments,” “ineligible investments,” and concludes with a table identifying “permitted investments.”

You have now been advised by your agency attorney that “the Amador Water Agency Board of Directors directs the investment of Agency monies through its adoption of an investment policy, which lists the various investments vehicles that the Board approves.  For this reason, the Agency Conflict of interest Code specifically provides that Agency Directors are officials who manage public investments and are covered by Section 87200.  As a consequence, Government Code Section 87105 and its removal requirements do apply to Agency Directors.”
  (Emphasis added.)
As a result of your attorney’s conclusion, you now seek advice as to whether or not you are, in fact, considered under the law to be engaged in managing public investments and therefore subject to the provisions of Section 87200.

ANALYSIS

Section 87200 enumerates certain public officials who are required to file Statements of Economic Interests and includes “public officials who manage investments.”  Section 87105 and Regulation18702.5(b)(1)(B)(3) provide that a public official who holds an office specified in Section 87200 must leave the room during any discussion of a matter in which the official has a conflict of interest.

Regulation 18701(b)(1)(A) states:

“(b) For purposes of Government Code section 87200, the following definitions apply:

“(1) “Other public officials who manage public investments” means:

“(A) Members of boards and commissions, including pension and retirement boards and commissions, or committees thereof, who exercise responsibility for the management of public investments;”


Regulation 18701 (b)(2) provides that “‘public investments’ means the investment of public moneys in real estate, securities, or other economic interests for the production of revenue or other financial return.”

Finally, Regulation 18701(b)(4) provides:

“(4) ‘Management of Public Investments’ means the following non-ministerial functions: directing the investment of public moneys; formulating or approving investment policies; approving or establishing guidelines for asset allocations; or approving investment transactions.”


The broad language of this regulation indicates that “managing public investments” includes more than the actual hands-on management of funds, such as determining what to buy and sell and when.  This view is reflected in our Hanna Advice Letter, No. A-96-314, were we stated:

“School district board members and/or superintendents who direct the investments of these funds, formulate or approve policies for the investment of these funds, or approve investment transactions involving these funds, will be considered ‘officials who manage public investments’ under the Act.  Even if the school district board members delegate day-to-day decisions regarding the investment of surplus or special reserve funds to the superintendent, the board members will still be considered ‘officials who manage public investments’ if they set or approve policy as to the investment of these funds.”  (Emphasis added.  See also Rathman Advice Letter, No. A-95-122; Borba Advice Letter, A-95-165.)
Given this criteria, it appears clear that the policies adopted by the AWA in its Administrative Manual would qualify as setting or approving policy relating to the investment of funds and, accordingly, the AWA directors are considered to be “other public officials who manage public investments” and thereby included as statutory filers under Section 87200, who are likewise subject to the provisions of Section 87105 and Regulation 18702.5(b)(1)(B)(3) requiring specified public officials to leave the room during discussion of matters in which they have a conflict of interest.
If you have any other questions regarding this matter, please contact me 
at (916) 322-5660.







Sincerely, 







Scott Hallabrin






General Counsel

By:  
William J. Lenkeit

Senior Counsel, Legal Division
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Enclosure
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed).


� For ease of reading, we have left the capitalizations presented in the quoted material in place.





