June 4, 2009
Ms. Catherine L. DiCamillo

City Attorney

City of South Lake Tahoe

1901 Airport Road, Ste. 300

South Lake Tahoe, CA  96150-7051

Re:
Your Request for Advice


Our File No.  A-09-116
Dear Ms. DiCamillo:

This letter responds to your request for advice on behalf of Councilmember Bruce Grego regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  
QUESTION

May South Tahoe Redevelopment Agency Board member Bruce Grego participate in decisions regarding a pending redevelopment project known as The Chateau, considering that a client of his law practice, Lakeside Park Association, a non-profit water company of which he has been general counsel for over ten years, is one of two water providers that may provide water to the redevelopment project? 
CONCLUSION


Councilmember Grego may not participate in South Tahoe Redevelopment Agency decisions regarding the Chateau project, if it is reasonably foreseeable that the decisions to provide financial benefits to the project would result in an increase or decrease in Lakeside Park Association’s gross annual receipts for a fiscal year in the amount of $50,000 or more; will result in an increase or decrease in Lakeside Park Association’s expenses for a fiscal year in the amount of $12,500 or more; or will result in an increase or decrease in the value of Lakeside’s assets or liabilities in the amount of $50,000 or more.  Given the facts that either Lakeside Park Association or one other competitor water company will be the water provider to the Chateau project, it is substantially likely that Lakeside Park Association would be selected as the water provider for the project.  Therefore, the factual question for you and Councilmember Grego to focus on is whether it is reasonably foreseeable that the financial thresholds set forth above would be met if Lakeside Park Association became the water provider to the Chateau project.  
FACTS


You are requesting advice regarding the ability of South Tahoe Redevelopment Agency Board member Bruce Grego to participate in decisions regarding a pending redevelopment project known as The Chateau.  The Redevelopment Agency is comprised of the five City Council members.  Mr. Grego was elected to the Council and seated on December 9, 2008.  


Mr. Grego is a California licensed attorney.  One of his clients is Lakeside Park Association, a federally recognized non-profit water company, which may provide water to the redevelopment project of which he has been general counsel for over ten years.  The Chateau project is a convention center/condo-hotel project which is located within a redevelopment area formed in 1988.  The Chateau project received Redevelopment Agency and City approval before Mr. Grego was elected.  The project could receive water service from Mr. Grego’s client, but there is another water source provider which could do so as well.  Neither the City nor Agency requires that a particular water provider be used.  

Mr. Grego receives income from the water company for providing legal services in an amount in excess of $500 per year from the non-profit water company, which is a source of income to him.  This is the financial interest Mr. Grego requests that we evaluate with respect to his ability to participate in decisions regarding the Chateau project.   


The developer of the project is currently indebted to the Lakeside Park Association water company for unpaid water usage in the amount of $46,478 and water is no longer being provided to the project.  The project is currently stalled due to the state of the economy and its viability is unclear at this point.  The project developer is expected to request Redevelopment Agency financial assistance through the formation of a community facilities district.  The non-profit water company would receive no funds or otherwise be paid any amounts due if the district is formed.  If water service is to be provided to the project a new hook-up fee would be charged, the amount of which cannot be calculated at this time due to project uncertainties.  It is the standard practice to charge a new hook-up fee for all delinquent water customers.  The annual revenues of Lakeside Park Association are approximately $729,000.  Given Mr. Grego’s income from the nonprofit water company, you question whether it is reasonably foreseeable that a conflict will exist given the uncertainties as to the future of the project and the absence of any known effect on his interest as a result of the governmental decision.

The legal services that Mr. Grego has provided to Lakeside Park Association include prior participation in negotiations with the developer and another water district (South Tahoe Public Utilities District) which provides water services to properties in the area.  These negotiations resulted in an agreement to allocate the water service for the Chateau project between the two water companies which currently serve the properties in this area.  

ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which we apply to your question.  (Regulation 18700(b)(1)-(8).)

Step One:  Is Councilmember Grego a “public official?”
The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency . . . .”  (Section 82048.)  As a council member in the City of South Lake Tahoe and a member of the South Tahoe Redevelopment Agency Board, Mr. Grego is a public official within the meaning of the Act.

Step Two:  Is Mr. Grego making, participating in making, or influencing a governmental decision?  

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises, or makes recommendations to the decision maker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  

As a member of the South Tahoe Redevelopment Agency Board,  Councilmember Grego is making, participating in making, or influencing a governmental decision when considering decisions to provide Redevelopment Agency financial assistance to the Chateau project through the formation of a community facilities district benefitting the  project.    

Step Three:  What are Councilmember Grego’s “economic interests?”
A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:  
1. An economic interest in any business entity in which the public official has a direct or indirect investment worth $2,000 or more.  (Section 87103(a); Regulation 18703.1(a)); or in any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management. (Section 87103(d); Regulation 18703.1(b).) 

2. An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)

3. An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision.  (Section 18703(c); Regulation 18703.3.)  “Income” includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  (Section 82030(a).) 

4. An economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision.  (Section 87103(e); Regulation 18703.4.) 

5. An economic interest in his or her personal finances, including those of his or her immediate family.  (Section 87103; Regulation 18703.5.)

The economic interest you have requested that we analyze is the income Mr. Grego receives from the Lakeside Park Association water company.  You stated that Mr. Grego receives income from the non-profit water company for providing legal services in an amount in excess of $500 per year.  He has worked for over ten years as general counsel for the water company, Lakeside Park Association.  Accordingly, Mr. Grego has an economic interest in the water company, Lakeside Park Association as a source of income.    
In addition, a public official always has an economic interest in his or her personal finances.  In particular, a government decision has a personal financial effect on a public official if the decision will result in the personal expenses, income, assets, or liabilities of the official increasing or decreasing.  (Section 87103; Regulation 18703.5.) 
Step Four:  Are his economic interests directly or indirectly involved in the decision?
Regulation 18704.1(a) states that a business entity or source of income is directly involved in a decision before the official’s agency when that business entity or source of income, either directly or by an agent:
   “(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;
   “(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.” 
 

Business entities and sources of income that are not directly involved in governmental decisions are regarded as indirectly involved.  (Regulation 18704.1(b).)  
Here, the Redevelopment Agency will be making decisions about providing financial assistance to the Chateau project by forming a community facilities district.  Under the facts provided, the water company Lakeside Park Association is not initiating the proceeding and is not a named party in or the subject of the proceeding.  It is not clear at this time which of two water companies, Lakeside Park Association or one other water provider, would provide water to the Chateau project.  Therefore, Lakeside Park Association is considered to be indirectly involved in the South Tahoe Redevelopment Agency’s decision whether to provide financial assistance to the Chateau project.  

With respect to personal financial effects, if facts suggest any financial effect on an official’s personal finances, the official’s economic interest in his personal finances is deemed to be directly involved in the governmental decision.  (Regulation 18704.5.)

Steps Five:  What is the applicable materiality standard?  
Having identified the economic interests involved, and determined whether each interest is directly or indirectly involved in the decision at issue, it is necessary to identify the materiality standard appropriate to each economic interest.  You stated that the annual revenues of the Lakeside Park Association are approximately $729,000.  For a source of income which is indirectly involved and is a nonprofit entity with annual revenues of $729,000, the applicable materiality standard is provided in regulation 18705.3(b)(2)(E):

  “(b) Indirectly involved sources of income . . .. 

    (2) Sources of income which are non-profit entities, including governmental entities.  The effect of a decision is material as to a nonprofit entity which is a source of income to the official if any of the following applies: . . . 
   (E) For an entity whose gross annual receipts are more than $100,000 but less than or equal to $1,000,000 the effect of the decision will be any of the following:

   (i) The decision will result in an increase or decrease of the entity’s gross annual receipts for a fiscal year in the amount of $50,000 or more.  

   (ii) The decision will cause the entity to incur or avoid additional expenditures or to reduce or eliminate existing expenses for a fiscal year in the amount of $12,500 or more.

   (iii) The decision will result in an increase or decrease in the value of the entity’s assets or liabilities in the amount of $50,000 or more.   


The materiality standard for effects on an official’s personal finances is stated in regulation 18705.5, which provides in part that: “A reasonably foreseeable financial effect on a public official’s personal finances is material if it is at least $250 in any 12‑month period.”  
Step 6:  Is it reasonably foreseeable that there will be a material financial effect on Councilmember Grego’s economic interests?  
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





