June 12, 2009
Rebecca Lira
1916 4th Avenue
Sacramento, California 95818

Re:
Your Request for Advice

Our File No.  A-09-117
Dear Ms. Lira:

This letter responds to your request for advice regarding the post-governmental restrictions and the conflict-of- interest provisions of the Political Reform Act (the “Act”).
   Please note that our advice is based solely on the Act.  We therefore offer no opinion on the application, if any, of other post-government employment laws such as Public Contract Code Section 10411 or the application, if any, of other conflict-of-interest laws such as common law conflict of interest, Government Code Section 1090 or Public Contract Code Section 10410.   
Please also note that Government Code Section 19990, which is not part of the Act, may be applicable to your situation.  Generally, Government Code Section 19990 allows each state agency to develop a statement of incompatible activities, which includes specific enterprises or employment “clearly inconsistent, incompatible, in conflict with, or inimical to” the duties of the agency’s officials and employees.  As we do not offer advice beyond the confines of the Act, we must refer you to your agency’s counsel and statement of incompatible activities to ensure that your activities do not violate conflict-of-interest laws outside the Act or are not otherwise incompatible with your responsibilities to the agency.
We suggest you seek appropriate legal advice to determine if these or any other provisions outside the Act apply.

QUESTIONS
1.  Do the Act’s post-governmental employment restrictions prohibit you from 

working for a Methadone provider once you leave state service, where you currently work at the California Department of Corrections and Rehabilitation (“CDCR”) and previously at the Department of Alcohol and Drug Programs (“ADP”)?

2.  May you currently provide training services for alcohol and drug treatment 

providers while you remain employed by the CDCR?
CONCLUSIONS
No.  However, the following would apply to you in your post-governmental employment.
1.  One Year Ban.  The Act does not prohibit you from appearing before or 

communicating with employees of the ADP because you have performed no work for this agency during the 12-months preceding your retirement.  You may be prohibited, however, from appearing before or communicating with, for compensation, employees of the CDCR if your appearance or communication is made for the purpose of influencing certain actions or proceedings of that agency, as described below.  

Permanent Ban.  With respect to your work at the ADP, you are prohibited 
from representing or assisting private sector applicants for licensing or certification if you participated in the same licensing or certification proceeding while employed by the ADP.  With respect to your work at CDCR, it does not appear that proceedings in which you participated will raise any issues under the permanent ban because none of those proceedings included Methadone programs, and your prospective employment will exclusively involve Methadone programs. 
2.  The Act does not preclude you from concurrent private employment or 

operation of a private business.  However, as described below, you may not make, participate in making, or use your official position to influence any governmental decision that directly involves or will have a material financial effect on any prospective employer with whom you are negotiating or from whom you have received an offer of employment.  Also, you may not make, participate in making, or otherwise use your official position to influence a governmental decision if it is reasonably foreseeable that the decision will have material financial effect on your economic interests, which would include economic interests you may have in your private employer, your business or their clients.

FACTS


From February 2001 through February 2008, you were employed as a CEA II at the ADP where you were responsible for oversight of the licensing and certification of alcohol and drug programs, including Methadone treatment programs.  From February 2008 to the present time you have been working as a CEA II with CDCR.  In your current position, you oversee contracts for alcohol and drug treatment providers who provide alcohol and drug treatment to parolees.  You plan to retire from state service in August 2009.  After retiring, you are considering working for a Methadone provider managing the provider’s program.  You would not be involved with contracts or funding.  Your job would include making sure the program is in compliance with regulations and that patient records are kept in accordance with requirements, scheduling the training of counselors, writing reports and collecting data on the clients served, and overseeing the quality of care being provided to patients.  CDCR does not provide nor pay for Methadone treatment nor does it have any relationships with Methadone providers.  

You are also considering working on weekends while still employed at CDCR, either as an employee or an independent business, as a trainer to alcohol and drug treatment providers regarding Medi-Cal requirements and regulations and the documentation of services.  These providers are not CDCR treatment providers.  In your work at CDCR, you have never dealt with Medi-Cal in any way.  
ANALYSIS

Post-Governmental Employment Restrictions

Public officials are subject to three types of post-governmental restrictions under the Act.  The first restriction is the “permanent ban” prohibiting a former state employee 
from “switching sides” and participating, for compensation, in any specific 
proceeding involving the State of California if the proceeding is one in which the former state employee participated while employed by the state. (Sections 87401-87402, regulation 18741.1.)  The second restriction is the “one-year ban” prohibiting certain state employees from communicating, for compensation, with his or her former agency for the purpose of influencing certain administrative or legislative action. (Section 87406, regulation 18746.1.)  The third restriction prohibits a public employee, while still employed by his or her agency, from participating in making or using his or her official position to influence any decision directly relating to any person with whom he or she is negotiating or has any arrangement concerning prospective employment.  (Section 87407, regulation 18747.)
I. The Permanent Ban on “Switching Sides”

The first post-employment restriction under the Act is a permanent prohibition on influencing any judicial, quasi-judicial, or other proceeding in which the administrative official participated while in state service.  (Sections 87401 and 87402; Regulation 18741.1.)  In other words, a public official may never “switch sides” in a proceeding after leaving state service.  Sections 87401 and 87402 provide:
“No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi-judicial or other proceeding if both of the following apply:
“(a) The State of California is a party or has a direct and substantial interest.
“(b) The proceeding is one in which the former state administrative official participated.”  (Section 87401.)
“No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401.”  (Section 87402.)


Section 87400 (b) defines state administrative official:

“(b)  ‘State administrative official’ means every member, officer, employee of a state administrative agency who as part of his or her official responsibilities engages in any judicial, quasi-judicial or other proceedings in other than a purely clerical, secretarial or ministerial capacity.”

Both ADP and CDCR are state administrative agencies under section 87400(a).  As an employee of these agencies, you were a “state administrative official” if, as part of your responsibilities while employed at these agencies, you engaged in any judicial, quasi-judicial, or other proceedings, in other than a purely clerical, secretarial, or ministerial capacity, in which case the provisions of Sections 87401 and 87402 would apply to your employment at these agencies.
Section 87400(c) defines “judicial, quasi-judicial, or other proceeding:

“(c) ‘Judicial, quasi-judicial or other proceeding’ means any proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency, including but not limited to, any proceeding governed by Chapter 5 (commencing with Section 11500) of Division 3 of Title 2 of the Government Code.”

Thus, the permanent ban only covers proceedings that affect the rights or claims of specific parties.  It does not apply to those that involve the making of rules or policies of general applicability.  (Beale Advice Letter, No. A-00-146.)
Applying the definition of “judicial, quasi-judicial or other proceeding” to your situation, it appears that your work at ADP in overseeing licensing and certification of alcohol and drug programs, including Methadone treatment programs, involved the rights or claims of identifiable specific parties, i.e. each licensee.  Accordingly, the permanent ban on “switching sides” prohibits you from representing or assisting private sector applicants for licensing or certification if you participated in the same licensing or certification proceeding for that applicant while you worked at ADP.
 (Section 87401.)

With respect to your work at CDCR, you state that the contracts you oversee do not include any Methadone programs.  You also state that your contemplated work managing provider programs will be limited to Methadone providers.  Under these circumstances, it does not appear that any proceedings, in which you were involved at CDCR, will raise issues under the permanent ban when you assist your future clients or employer.   
II. The One-Year Ban ─ “Revolving Door”
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


�  Under Section 87400(c) set forth above, a “proceeding” includes any particular matter involving a specific party or parties in a state administrative agency. The permanent ban does not apply to a new proceeding even in cases where the new proceeding is related to or grows out of a prior proceeding in which the official had participated. A new proceeding not subject to the permanent ban typically involves different parties, a different subject matter, or different factual issues from those considered in previous proceedings. (Rist Advice Cetter, No. A-04-187; see also Donovan Advice Cetter, No. I-03-119.) 





