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May 27, 2009
Charles H. Bell, Jr.
Bell, McAndrews & Hiltachk, LLP
455 Capitol Mall, Suite 801
Sacramento, CA 95814
Re:
Your Request for Informal Assistance 

Our File No.  I-09-125
Dear Mr. Bell:
This letter is in response to your request for reconsideration of staff advice on the campaign provisions of the Political Reform Act.
  Because your question is general in nature and does not refer to a specific planned transaction, we are treating your inquiry as one for informal assistance.

QUESTION

Does a candidate make an expenditure subject to the Act’s voluntary expenditure limits by making an arrangement with a broadcaster to reserve air time for his or her campaign advertisements, when this arrangement is not an enforceable promise by the candidate to pay for that air time, and payment is ultimately made by a political party?  
CONCLUSION


No.  If the candidate is required neither to pay “up front” to reserve that air time, nor to make an enforceable promise to pay for it at some later date, the candidate has not made an expenditure subject to the Act’s voluntary expenditure limits, whether or not a political party later makes this payment on the candidate’s behalf. 

FACTS


On September 3, 2008 we issued the Krvaric Advice Letter, No. A-08-145, responding to a request for advice from the Chairman of the San Diego County Republican Party, relating to the Act’s voluntary expenditure limits.  The question that we addressed in that letter was the following:

“If a candidate who has chosen to accept a voluntary expenditure ceiling negotiates and executes a contract for campaign advertisements with a vendor, and the applicable disclaimers for the advertisements (if any) state that they are paid for by the candidate, do payments on that contract count against the candidate’s voluntary expenditure ceiling if a political party actually pays for the advertisements with funds sent directly to the vendor, which are at no time deposited into the candidate’s campaign account?”

The essential facts presented by Mr. Krvaric were laid out schematically, as follows:
1. The candidate, through his or her campaign committee, will sign contracts with a number of radio, television and cable television stations to broadcast advertisements in support of the candidate; 

2. These contracts will be signed by an agent of the candidate, and will be personally verified by signed affidavit by the candidate himself, stating that the candidate’s campaign committee will be purchasing the contracts;

3. The contracts will provide for the “lowest unit rate” or preemptible advertisement rate, the former of which is afforded only to political candidates by law, and is the lowest rate offered by the television stations;

4. The advertisements broadcast pursuant to these contracts will include the disclaimer that they were paid for by the candidate’s campaign committee;

5. The cost of these contracts, when aggregated with the candidate’s previous expenditures, would otherwise cause the candidate to exceed the applicable voluntary expenditure limit;

6. However, the payment for these advertisements will be made directly to the television stations by the SDCRP, with funds that will never be deposited into the candidate’s campaign bank account.

On October 24, 2008 we issued the Olson Advice Letter, No. A-08-145, responding to Mr. Olson’s request for clarification of the Krvaric Advice Letter.  At the outset, we summarized the factual background of Krvaric letter as follows:  
“As we understood the facts stated at length in that letter, the candidate would enter into contracts with a variety of television, cable television, and radio stations under which the media vendors would broadcast campaign advertisements advancing his candidacy, in return for a payment of money at a favorable rate available only to candidates under federal law.  The contracts were between the candidate (or the candidate’s agents) and the individual vendors.  We understood that the candidate would at the same time enter into side agreements with the San Diego County Republican Party, in which the party would agree to pay the vendors at some later date, satisfying the candidate’s contractual obligations to the vendors.”

Mr. Olson questioned the analysis underlying the Krvaric Advice Letter, and we agreed with him, albeit without altering the outcome.  In the Olson letter, we explained:

“[A] candidate makes an expenditure that counts toward his or her voluntary expenditure ceiling when the candidate enters into a contract in which he or she makes an enforceable promise to pay a media vendor for broadcast air time. A subsequent payment of the candidate’s contractual obligation by a political party does not operate retroactively to change the legal consequence, under the Act, of the candidate’s original, enforceable promise to make such a payment.”


You ask that the Commission reconsider advice given in the Olson Advice Letter, No. A-08-177, on the ground that the advice provided in the Olson letter “was based on the incorrect factual and legal assumption that the candidate enters into a contract with the broadcast station when the candidate reserves broadcast time.”


Your request for “reconsideration” is based not on disagreement with the legal analysis offered in the Olson letter, but on a contention that the letter was based on incorrect factual assumptions.  You state that a candidate commonly does not enter into a binding contract with a broadcaster when the candidate wishes to “reserve” broadcast time for his or her campaign advertisements.  You indicate that a candidate typically does not pay any money to the station when the reservation is made, and it is commonly understood in the broadcast industry that an enforceable contract does not exist between the station and the purchaser of air time until money is actually paid to the stations.  
The facts presented in both the Krvaric and the Olson advice letters were quite different from what you describe as “industry custom” or “trade practice.”
  As shown above, our advice was based on an understanding that Mr. Krvaric’s candidates would actually execute contracts with broadcasters.  There was no suggestion that the candidates had not entered into binding contracts with their media vendors, enforceable by reason of mutual obligations undertaken by the parties.  You ask us to consider the consequences under the Act of a trade practice for “reserving” air time that does not involve the execution of binding contracts by candidates.  Because you seek application of the law to a set of facts unlike those considered in the Olson Advice Letter, Chairman Johnson finds that Commission reconsideration of the Olson letter would not be useful, and has directed staff to provide an advice letter tailored to the kind of transaction you describe.     
ANALYSIS


 Section 82025 defines the term “expenditure,” in pertinent part, as follows:

“Expenditure” means a payment, a forgiveness of a loan, a payment of a loan by a third party, or an enforceable promise to make a payment, unless it is clear from the surrounding circumstances that it is not made for political purposes. [ ] An expenditure is made on the date the payment is made or on the date consideration, if any, is received, whichever is earlier.”  (Emphasis added.)

In the Olson advice letter, we advised that when a candidate has entered into the type of media contract described by the Kvraric advice letter, he or she has made an enforceable promise to make a payment to the broadcaster and, therefore, he or she has made an “expenditure” as defined by Section 82025.  
Your question, however, posits a situation where a candidate “reserves” certain air time without either paying for that time up front, or making an enforceable promise to pay at some later date.  In a case where the candidate has neither made a payment to the vendor, nor otherwise entered into a legally binding agreement to make a payment later, the candidate has not made an “expenditure” within the meaning of Section 82025 and, of course, has not made an “expenditure” subject to the voluntary expenditure limits set forth at Sections 85400 – 85404.

If under these circumstances it is a political party that pays the vendor to make the time available for the candidate, the political party makes an expenditure by funding broadcast of the candidate’s advertisements.  But Section 85400(c) expressly provides that an expenditure by a political party may not be attributed to the candidate’s voluntary expenditure limit and, under the facts before us, the candidate has made no expenditure at all.  Thus if candidate and broadcaster act in reliance on a trade practice whereby air time is reserved without any enforceable promise by the candidate to pay for that time, we would reach a different conclusion than the one we reached in the Olson letter.    
If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin


General Counsel

By:
Lawrence T. Woodlock

Senior Counsel, Legal Division
LTW:jgl
� Government Code sections 81000-91014.  Commission regulations appear at title 2, sections 18109-18997, of the California Code of Regulations.


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3).)


� As used here, “industry custom” and “trade practice” refer to frequent or typical ways of doing business that are peculiar to a given industry or trade.  They amount to “commercial realities” not commonly known to industry outsiders, and are sometimes introduced as evidence in litigation to illuminate the legitimate expectations of parties to a commercial dispute.   


� We do not, of course, offer any opinion on legal obligations that might attach under the law of contracts to either the candidate or the broadcaster in the arrangement you describe.  For purposes of this letter we simply assume, based on the facts you provide, that the candidate has not made an enforceable promise to make a payment.  The Commission does not act as a finder of fact when rendering advice.  


(In re Oglesby (1975) 1 FPPC Ops. 71.)





