June 9, 2009
Bruce Burton
Willits Redwood Company, Inc.
220 Franklin Avenue
Willits, California 95490
Re:
Your Request for Advice


Our File No. A-09-126
Dear Mr. Burton:

This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.   

QUESTION


May you participate in governmental decisions regarding a project to construct a freeway bypass in the city, including a vote by the city council as to whether the city should enter into an agreement for the acquisition of city property, when you own property located one mile from the proposed project and Caltrans has indicated that it may have an interest in purchasing some of your land for the project? 
CONCLUSION

The potential financial effects of the decision on your economic interests are presumed not to be material.  Absent any facts to rebut that presumption, you may participate in the decision.
FACTS


Caltrans is proposing a project to construct a freeway bypass for the Little Lake Valley that would replace that part of Highway 101 which runs along the city of Willits’ main street.  In order to do so, Caltrans is proceeding with the voluntary purchase or eminent domain taking of real property needed to construct the project.  The city council will be voting on whether the city should enter into an agreement with Caltrans under which Caltrans would acquire rights to two acres of city owned property for the project.  Caltrans has had the property appraised.  It has indicated that (i) it is not authorized to pay more for the property than the appraised value; (ii) the only way it can pay a higher price would be to submit the matter to a court for decision by a judge; and (iii) if the purchase of the property fails, it will take the property by eminent domain.  


There are many agencies whose approval Caltrans must obtain to proceed with the project.  The city’s approval is not required.


You are a city councilmember and also serve on an ad hoc committee formed by the city council to interface with Caltrans on this project.  You (along with a business partner) own 70 acres of property with a boundary that is approximately one mile north of the city property that Caltrans wishes to acquire under the proposed agreement.  Caltrans has sent you a letter indicating that it may wish to purchase two acres of your property.  Caltrans maps of the project suggest that your two acres would be used as a frontage road for the highway bypass.  The two acres are currently vacant and your remaining property has some improvements, including a residence. You have indicated that the project will not affect the income producing potential or development potential of your property, nor will it affect the character of your neighborhood, including intensity of use, noise levels, air emissions, or similar traits.  In fact, the proposed bypass will be located further from your property than the current location of Highway 101 that runs along the main street of Willits.
ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest. (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Step 1.  Are you a “public official” within the meaning of Section 87100?

Section 82048 defines a public official as “every member, officer, employee or consultant of a state or local government agency.”  As a member of the city council, which is a local government agency, you are a public official.  Therefore, you may not make, participate in making, or otherwise use your position to make, participate in making or influence any decisions that will have a reasonably foreseeable material financial effect on any of your economic interests.

Step 2.  Will you be making, participating in making or influencing a governmental 
decision?


A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency. (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision. (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a governmental decision if, for the purpose of influencing the decision, the official contacts or appears before or otherwise attempts to influence, any member, officer, employee, or consultant of his or her agency. (Regulation 18702.3.)  

By participating in the city council’s vote on the proposed agreement, you will be making a governmental decision.  By making recommendations to the city council as a member of the ad hoc committee, you will also be participating in the city council’s decision.  

Step 3.  What are your economic interests?

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising

from certain enumerated economic interests.  These economic interests are described in Section 87103 and Regulations 18703-18703.5, inclusive:

· A public official has an economic interest in a business entity in which he

or she has a direct or indirect investment of $2,000 or more. (Section 87103(a); Regulation 18703.1(a).)
· A public official has an economic interest in a business entity in which he or 

she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)

· A public official has an economic interest in real property in which he or she 

has a direct or indirect interest of $2,000 or more. (Section 87103(b); Regulation 18703.2.)
· An official has an economic interest in any source of income, including 

promised income, totaling $500 or more within 12 months prior to the decision. (Section 87103(c); Regulation 18703.3.)

· A public official has an economic interest in any source of gifts to him or her 

if the gifts total $420 or more within 12 months prior to the decision. (Section 87103(e); Regulation 18703.4.)

· A public official has an economic interest in his or her personal expenses, 

income, assets, or liabilities, as well as those of his or her immediate family.  This is commonly referred to as the “personal financial effects” rule. (Section 87103; Regulation 18703.5.)
Real Property


As co-owner of real property in which you presumably have a greater than $2,000 investment, you have an economic interest in your property

Investments

You have indicated that you own your property with a business partner.  Under 
Section 82034, investments of an individual include a pro rata share of investments worth $2,000 or more of any business entity in which the individual has an interest of 10-percent or more.  Section 82005 defines “business entity” as any organization or enterprise operated for profit, including a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association. (Section 87103(d); Regulation 18703.1(b).)  Presumably you have a 10 percent or greater interest in your partnership and that interest is worth $2,000 or more.  Accordingly, you have an investment interest in the partnership.
Step 4.  Will your economic interests be directly or indirectly involved in decisions you will make, participate in making or influence as a public official?


Real Property

Under Section 18704.2(a)(1), real property is directly involved in a governmental decision if:

“(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision. For purposes of subdivision (a)(5), real property is located ‘within 500 feet of the boundaries (or proposed boundaries) of the real property which is the subject of the governmental decision’ if any part of the real property is within 500 feet of the boundaries (or proposed boundaries) of the redevelopment project area. 

“(2) The governmental decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of the real property in which the official has an interest or a similar decision affecting the real property. For purposes of this subdivision, the terms “zoning” and “rezoning” shall refer to the act of establishing or changing the zoning or land use designation on the real property in which the official has an interest. 

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


�  When a public official who holds an office specified in section 87200 has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in Regulation 18702.5(c) and 18702.5(d) apply. 





