June 25, 2009
Eric A. Ziedrich
Mayor, City of Healdsburg
P.O. Box 970
Healdsburg, California 95448
RE:
Your Request for Informal Assistance

Our File No. I-09-128
Dear Mr. Ziedrich:

This letter responds to your request for advice regarding the conflict-of-interest   provisions of the Political Reform Act (The “Act”)
 and is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Additionally, we base our advice solely on the provisions of the Act and do not address the applicability, if any, of other conflict-of-interest laws, such as common law conflict of interest, Government Code Section 1090, or Government Code Section 1099 regarding the holding of incompatible offices.  Because you seek general information, we are treating your request as one for informal assistance.

QUESTION


Do you have a potential conflict of interest participating in governmental decisions as a member of the North Coast Rail Authority when you own property located adjacent to, and across the street from, the North Coast Rail Authority railroad tracks?

CONCLUSION


You have a conflict of interest participating in any governmental decision that would serve to bring about the activation of the railroad line running past your property.  However, after any and all decisions are made to implement this goal, you may be able to participate in those decisions that can be segmented, as discussed below, from any decision that would affect the activation of the railroad line within 500 feet of your property.
FACTS

You are the mayor of the City of Healdsburg and a board member on the North Coast Rail Authority (the “NCRA”), which is a multicounty authority created by legislation in 1989 (Government Code Section 93000 et seq.) with a duty to reactivate the rail running from Napa County, through Marin, Sonoma, Mendocino, and Humboldt Counties.

You also own a business, Healdsburg Lumber Company, located at 359 Hudson Street in the City of Healdsburg.  Your business is located adjacent to, and across the street from, NCRA’s railroad tracks running through Healdsburg.  You own the business and the real estate.
Because NCRA operates for almost the sole purpose of reactivating the railroad line, and your property would likely appreciate in value due to the reactivation of the line, you seek advice as to what level of participation you may engage in with respect to general issues that impact the entire railroad operation.

ANALYSIS
POTENTIAL CONFLICT OF INTEREST


The Act’s conflict-of-interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interest of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. 


A public official has a “financial interest” in a governmental decision, within the meaning of the Act, when it is “reasonably foreseeable” that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  In order to determine whether a public official has a disqualifying conflict of interest in a given governmental decision, the Commission has adopted an eight-step analytical framework.  (Regulation 18700(b)

(1)-(8).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)

Step One:  Are You a Public Official? 


The Act’s conflict-of-interest provisions apply only to “public officials.”  (Section 87100.)  A “public official” is “every member, officer, employee, or consultant of a state or local government agency.”  (Section 82048, Regulation 18701.)   You have indicated that you are a member of the board of the North Coast Railroad Authority (“NCRA”).  You have not included any information about whether NCRA is a local government agency or not, but for purposes of our analysis, we will assume that it is and, that as a member of that agency, you are a public official.
Step Two:  Will You Be Making, Participating in Making, or Influencing a Governmental Decision? 


A public official “makes a governmental decision” when the official, acting within the purview of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.) 


A public official “participates in making” a governmental decision when he or she, without substantive review, negotiates, advises, or makes recommendations regarding a decision.  (Regulation 18702.2.)
  A public official is “influencing a governmental decision” if he or she contacts, or appears before, or otherwise attempts to influence any member, officer, employee, or consultant regarding the decisions.  (Regulation 18702.3.)


As a member of the NCRA, you will be called upon to participate in and make decisions on the issues facing NCRA relative to the authority vested in it.  Therefore, you will be making, participating in making, or otherwise using your official positions to influence a governmental decision.

Step Three:  What are Your Economic Interests—The Possible Sources of Conflict of Interest for Him? 


A public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests. (Section 87103; regulations 18703-18703.5.)  The applicable economic interests include: 

An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a);  Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));

An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

An economic interest in any source of income, including promised income that aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

An economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);
A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family. This is also knows as the “personal financial effects” rule.  (Section 87103, Regulation 18703.5.)

You have indicated that your own certain real property on which your business is located.  We assume your interest in the real property is valued at $2,000 or more.  We also assume your interest in the business, Healdsburg Lumber Company, is also valued as $2,000 or more.  Therefore, you have an economic interest in the business and the real property because of your investment.  Additionally, you have an economic interest in the business as the owner of that business.  Finally, as the owner of the business you have an economic interest in the business as a source of income to you, and you also have a source of income economic interest in any customers of the business who provide you income or $500 or more within 12 months of the governmental decision.
Step Four: Are Your Economic Interests Directly or Indirectly Involved in the Governmental Decision? 


Real Property:  Real property in which a public official has an economic interest is considered directly involved if the property is located within 500 feet of the boundaries of the property that is the subject of the governmental decision.  (Regulation 18704.2(a)(1).)


Under the facts you have presented, the “real property [that] is the subject of the decision” is the railroad line, which runs through several counties and within 500 past your property.  Therefore, your property is considered directly involved in any decision that affects the entire line, or that portion of the line running past your property.

Business Entity and Source of Income:  A business entity or a source of income is directly involved in a decision in a governmental decision when that person:
“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or:

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  (Regulation 18704.1 (a).)

You have not given any specific facts relating to any particular governmental decision, but unless the business entity or source of income meets one of the above criteria, those economic interests are considered indirectly involved in the governmental decision for purposes of determining the applicable materiality standard.
Step Five:  What Are the Applicable Materiality Standards?

Regulation 18705.2(a)(1) provides that the financial effect of a governmental decision on real property that is directly involved in the governmental decision is presumed to be material.
“The presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.”  (Regulation 18705.2(a)(1). 

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed). 


� According to information provided on the NCRA website (www.northcoastrailroad.org), which you have included in your request, “[t]he Act was intended to ensure continuation of railroad service on the Northwestern Pacific (NOW) rail line, and envisioned the railroad playing a major role in the transportation infrastructure serving the North Coast.  In creating the NCRA to restore and preserve rail service, the Legislature recognized that California’s North Coast region suffers from restricted access and limited transport options.





� Because you have specifically asked for advice regarding your position on the board of the North Coast Railroad Authority our analysis is limited to that position, and we are not addressing any potential conflict-of-interest issues that may arise from your position as mayor.


� Making or participating in a governmental decision does not include appearances by a public official as a member of the general public before an agency in the course of its prescribed governmental function to represent himself or herself on matters related solely to the official’s wholly owned real property or business entity.  (See Regulation 18702.4.) 


� When an economic interest is not directly involved in a governmental decision, for purposes of determining the materiality standards, it is considered indirectly involved.  (Regulation 18704(a).)





