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June 24, 2009
Patrick M. McCormick

Executive Officer

Santa Cruz Local Agency Formation Commission

701 Ocean Street, Room 318-D

Santa Cruz, California 95060

Re:
Your Request for Advice

Our File No.  A-09-131
Dear Mr. McCormick:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Also, please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  
QUESTION

Does your economic interest in your townhouse rental property prohibit you from making recommendations to your LAFCO regarding two pending applications involving property located in the same jurisdiction but over 500 feet away from your townhouse?
CONCLUSION


Because the projects are more than 500 feet from your real property, it is presumed that your interests will not be materially affected by the decision.  Therefore, unless additional information exists, as explained below, to rebut the presumption, the Act’s conflict-of-interest provisions do not preclude you from participating in the governmental decisions.
FACTS


You are an Executive Officer of the Santa Cruz Local Agency Formation Commission (“SCLAFCO”).  You have been asked to prepare a staff report and make a recommendation to the SCLAFCO regarding two applications.  The first application is to amend the Sphere of Influence of the City of Santa Cruz to add the north University of California, Santa Cruz (“UCSC”) campus planning area to the city’s sphere of influence.  The second application is to authorize the City of Santa Cruz to provide water and sanitary sewer service outside the city limits to the north UCSC campus planning area.  

You own a townhouse located at 136 Peach Terrace in Santa Cruz.  The townhouse is worth approximately $400,000 and you rent it out for approximately $1,300 per month.  You have owned the townhouse since 1979.  The townhouse is located approximately 1,070 feet from the southern boundary of the UCSC campus.  Generally the southern and central portions of the campus have been developed with buildings, and other campus structures are located within the Santa Cruz City limits and are currently receiving water and sanitary sewer services from the City of Santa Cruz.  The northern portion of the campus is generally undeveloped, and the University has identified the northern portion of the campus to be developed with buildings and other campus facilities under a long range development plan.  The townhouse is located approximately 9,300 feet from the north campus planning area, the site of the two LAFCO applications. 
ANALYSIS


The Act prohibits any public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. (Section 87100.)


A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests. (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step analysis for determining whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b).)  The following advice applies that eight-step analysis to your question regarding whether you may prepare a staff report and make a recommendation to the SCLAFCO regarding two applications that have been filed.
Step One: Are you a public official?


As an executive officer of the SCLAFCO, you are a public official under the Act. (Section 82048.)

 
Step Two: Will you be making, participating in making, or using or attempting to use your official position to influence a governmental decision?


A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)

A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive intervening review, the official negotiates, advises, or makes recommendations to the decision maker regarding the governmental decision.  (Regulation 18702.2.)

A public official is attempting to use his or her official position to influence a governmental decision if, for the purpose of influencing the decision, the official contacts or appears before or otherwise attempts to influence, any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3(a).) 

You have been called upon to prepare a staff report and make a recommendation to the SCLAFCO, a local agency.  Therefore, you will be participating in a governmental decision.
 
Step Three: Do you have an economic interest in the decisions at issue?


A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests. (Section 87103; Regulations 18703-18703.5.) The applicable economic interests include:


1. An interest in a business entity in which a public official has a direct or indirect investment of $2,000 or more.  (Section 87103(a), Regulation 18703.1(a).)  An interest in any business entity in which a public official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d), Regulation 18703.1(b).)


2. An interest in real property in which a public official has a direct or indirect interest of $2,000 or more.  (Section 87103(b), Regulation 18703.2.)


3. Any source of income, including promised income, to the public official that aggregates to $500 or more within 12 months prior to the decision. (Section 87103(c), Regulation 18703.3.)


4. Any source of gifts to the public official if the gifts aggregate to $420 or more within 12 months prior to the decision.  (Section 87103(e), Regulation 18703.4.)


5. A public official also has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is also known as the “personal financial effects” rule.  (Section 87103, Regulation 18703.5.)
 

In this case, you have an ownership interest in real property.  We presume that the ownership interest is worth more than $2,000.  This is a potentially disqualifying economic interest under the Act.  You have not provided any information relating to other potential economic interests.  Therefore, our analysis is limited to your economic interest in the real property you have described.
 
Step Four: Is your economic interest directly or indirectly affected by the decisions?


Regulation 18704.2(a)(1) provides that real property in which a public official has an economic interest is directly involved in a governmental decision if any part of the real property is located within 500 feet of the boundaries (or the proposed boundaries) of the property that is the subject of the governmental decision.


Here, your decision affects projects that are more than 500 feet from your property.  When an interest is not directly involved in a governmental decision it is indirectly involved.  (Regulation 18704(a)).  Thus, your property is indirectly involved in the governmental decisions.
 
Step Five: Will there be a material financial effect on your economic interest?


A conflict of interest may arise only when the reasonably foreseeable impact of a governmental decision on a public official’s economic interests is material.  (Regulation 18700(a).)  The materiality standard for real property indirectly involved in a governmental decision is set forth in Regulation 18705.2(b)(1).  The financial effect of a governmental decision on indirectly involved real property is presumed not to be material.  This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest that make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has in interest.


Examples of these specific circumstances include when the decision affects matters such as the development potential or use of the official’s real property or the character of the neighborhood, including effects on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.  You have not provided any facts to address these types of issues.  However, given the distance of your property from the site and the nature of the decision, it would seem highly unlikely that the presumption would be rebutted.
 
Step Six: Is it reasonably foreseeable that the economic interest will be materially affected by the decisions?


An effect upon an economic interest is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198).  The concept of reasonable foreseeability is heavily driven by the particular facts of each situation as they exist at the time the decision is made.  The determination of whether it is reasonably foreseeable that the applicable materiality standard will be met for your economic interests is necessarily a factual question that is one for you to make based on your understanding of the facts and by using some reasonable and objective method of valuation.  (Hensley Advice Letter, No. A-07-113; Moock Advice Letter, No. A-01-140; O’Harra Advice Letter, No. A-00-174.)  
Steps 7 and 8: Public Generally & Legally Required Participation Exceptions

An official who otherwise has a conflict of interest in a decision may still participate under the “public generally” and “legally required participation” exceptions.  

The “public generally” exception applies when the financial effect of a decision on a public official’s economic interests is substantially the same as the effect on a significant segment of the public.  The “legally required participation” rule applies when the official’s participation in a governmental decision is legally required. (Section 87101; Regulation 18708.)

You have not presented any facts indicating that these exceptions are applicable to your situation, therefore we do not address them here.

If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

By:
Sukhi K. Brar

Counsel, Legal Division
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	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





