June 22, 2009
Jeanne E. Schechter
Chief Deputy City Attorney

City of Merced

678 West 18th Street

Merced, CA 95340

Re:
Your Request for Advice


Our File No.  A-09-145
Dear Ms.Schechter:

This letter responds to your request for advice on behalf of Merced City Councilmember Noah Lor regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note this letter is based on the facts presented. The Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  

In addition, our advice is based solely on the provisions of the Act. We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.
QUESTION

May Councilmember Noah Lor participate in city decisions involving Wal-Mart Stores, Inc.’s (“Wal-Mart”) application to build a distribution center?
CONCLUSION


Based on the facts presented, Councilmember Lor does not have a disqualifying conflict of interest under the Act and thus may participate in city decisions involving Wal-Mart’s application to build a distribution center.
FACTS


You are city attorney with the City of Merced.  You seek advice regarding the Act’s conflict-of-interest provisions on behalf of Merced City Councilmember Noah Lor.    You included a copy of your office’s analysis of the issue, and the facts presented in that analysis are incorporated in this request for advice.


Specifically, you wish to know whether Councilmember Lor may participate in decisions involving Wal-Mart and its application to build a distribution center in the city limits.  A decision on this project is expected to come before the city council this year, most likely in September.  The city council will be considering various items related to the project including whether to: certify the environmental impact report; approve a general plan amendment; approve the site plan application; and approval of the project itself.

Councilmember Lor purchased and later sold 10 shares of Wal-Mart stock on the open market through an Internet brokerage account.  He purchased 8 shares of stock on October 21, 2008 for $412.04 and purchased 2 more shares on January 5, 2009 for $117.50.  On April 7, 2009, Councilmember Lor sold all 10 shares on the open market through his account for $530.89.  He does not know the identity of the purchaser.
ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  

Step One:  Is Councilmember Lor a “public official?”
The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency . . ..”  (Section 82048.)  As a member of the Merced City Council, Councilmember Lor is a public official within the meaning of the Act.  
Step Two:  Will Councilmember Lor be making, participating in making, or influencing governmental decisions?  

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  
A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  
A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  Councilmember Lor will be making, participating in making, or influencing governmental decisions involving the Wal-Mart development, when he acts as a member of the Merced City Council in considering the store’s application to develop a distribution center, among other decisions.
    

Step Three:  What are Councilmember Lor’s economic interests?
Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,
 or on any of the official’s economic interests, described as follows:

· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management. (Section 87103(d); Regulation 18703.1(b).)
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)

· An economic interest in a source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· An economic interest in a source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision.  (Section 87103(e); Regulation 18703.4.)
· An economic interest in his or her personal finances, including those of his or her immediate family.  This is known as the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)
Investment:


Under Section 82034, an “investment” means “any financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest owned directly, indirectly or beneficially by the public official....” 


However, an asset shall not be deemed an investment unless its fair market value equals or exceeds two thousand dollars.  (Section 82034)


Based on the facts you provided, Councilmember Lor’s investment in Wal-Mart (valued at approximately $530) did not meet the $2,000 threshold to qualify as an economic interest.  Furthermore, Councilmember Lor sold his shares of the stock and no longer holds any interest in the company.  Once stock is sold, it no longer constitutes an investment interest in the business entity.  (Section 82034; Johns Advice Letter, 
No. A-92-657.)  
Income:


“Income” is generally defined as a “payment received, including but limited to any salary, wage, advance, dividend, interest, proceeds from any sale, gift, including any gift of food or beverage, loan, forgiveness or payment of indebtedness received by the filer, reimbursement for expenses, per diem, or contribution to an insurance or pension program paid by any person other than an employer, and including any community property interest in the income of a spouse . . ..” (Section 82030.)

Ordinarily, income from the sale of stock is included in the definition of “income” under the Act.  (Section 82030(b)(5).


However, certain transactions fall under the exception to the definition of income.  Section 82030(b)(12) states that “income” does not include:
“Proceeds from the sale of securities registered with the Securities and Exchange Commission of the United States government or from the sale of commodities futures registered with the Commodity Futures Trading Commission of the United States government if the filer sells the securities or the commodities futures on a stock or commodities exchange and does not know or have reason to know the identity of the purchaser.”


You state that Councilmember Lor sold his shares of Wal-Mart stock on the open market on April 7, 2009 through his Internet investment account and he did not know the identity of the purchaser.

Under the facts you have provided, payments received by Councilmember Lor’s sale of the stock do not constitute income.  (Section 82030(b)(12).)  

Therefore, based on the facts presented, Councilmember Lor does not have a disqualifying economic interest under the Act that would disqualify him from participating in decisions involving Wal-Mart’s application to build a distribution center. 

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


�  If a public official’s office is listed in Section 87200 (“87200 filers” include members of a city council and planning commissions) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in Regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.) 





�  “Immediate family” is limited to the official’s “spouse and dependent children” under      Section 82029.  





