July 9, 2009
Andreas Borgeas

Councilmember

Fresno City Council

2600 Fresno Street, 2nd Floor

Fresno, CA 93721-3600

Re:
Your Request for Advice


Our File No.  A-09-154
Dear Mr. Borgeas:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

Please note this letter is based on the facts presented. The Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  

In addition, our advice is based solely on the provisions of the Act. We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.
QUESTION

May you participate in Fresno City Council decisions to approve a $2 million application to the U.S. Department of Housing and Urban Development (“HUD”) involving Robotic Built Structures, Inc.  (“RBI”), a company that provides income to your wife’s employer?
CONCLUSION


You may participate in city council decisions to approve an application for a HUD loan involving RBI so long as the decisions will not have a reasonably foreseeable material financial effect on your wife’s employer, the Central Valley Business Incubator (“CVBI”)
FACTS


You are a member of the Fresno City Council, which consists of seven elected members.  The council will consider whether to approve an application to HUD for a $2 million loan under the Section 108 Loan Guarantee Program.  

The loan will be used to provide financing to RBI for purchase of equipment and machinery as part of the development of a modular housing manufacturing facility.  At the direction of the City Attorney’s Office, you recused yourself from participating in the previous council decision directing staff to prepare the loan application.  


Your wife is the interim Chief Executive Officer (CEO) for CVBI, a 501(c)(3) non-profit corporation.  She has received income in excess of $1,000 since becoming interim CEO in January of 2009.  CVBI’s gross annual receipts are approximately $600,000.  

CBVI through a public/private partnership helps startup companies launch successfully with the use of available community resources.  CVBI offers business development services and houses five on-site members at its two facilities.  


RBI is a Delaware Corporation, and one of CVBI’s on-site members.  Under the agreement, RBI and CVBI entered into an on-site membership agreement (“Agreement”).  Under the agreement, RBI has exclusive use of a portion of the premises for general office use at a CVBI facility.  RBI pays monthly on-site membership dues in the amount of $750 for use of the premises, four hours per week of CVBI consulting staff time, and use of furniture supplied by CVBI.


You are requesting advice to determine whether it may be a conflict-of-interest for you to participate in decisions relating to the loan application to provide financing for RBI.  
ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  

Step One:  Are you a “public official?”
The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency . . ..”  (Section 82048.)  As a member of the Fresno City Council you are a public official within the meaning of the Act.  
Step Two:  Will you be making, participating in making, or influencing governmental decisions?  

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  

A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  

A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  

You will be making, participating in making, or influencing governmental decisions when you make, participate in making, or influence decisions regarding whether to approve the HUD loan to provide financing to RBI.
Step Three:  What are your economic interests?
Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests, described as follows:

· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); Regulation 18703.2.)

· An economic interest in a source of income, including community property interest in a spouse’s income, which aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· An economic interest in a source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision.  (Section 87103(e); Regulation 18703.4.)
· An economic interest in his or her personal finances, including those of his or her immediate family.  This is known as the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)

Source of Income: Under the Act, a source of income is defined as “a payment received, including but not limited to any salary, wage, [. . .] and including any community property interest in the income of a spouse.” (Section 82030(a)). 

Based on the facts you provided, you have an economic interest in your wife’s salary because she has received $1,000 or more from CBVI, her employer.
   
Personal Financial Effects:

Under Regulation 18703.5, like other public officials, you have a potentially disqualifying economic interest in your personal finances.  In particular, a government decision will have an effect on your personal finances if the decision will result in your personal expenses, income, assets, or liabilities increasing or decreasing.
 (Section 87103; Regulation 18703.5.)

Because you have not provided any information regarding other potential economic interests, including your personal finances, we limit our analysis only to your source of income interest identified above. 

Step Four:  Will your economic interests be directly or indirectly involved in the decisions?

Sources of Income


A person, including business entities and sources of income, is directly involved in a decision before an official’s agency when that person, either directly or indirectly by an agent: 
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	� Because an official has a one-half community property interest in a spouse's salary, the official has met the $500 threshold under Section 87103(c) once the official’s spouse earns $1000 or more.





	� However, neither the financial effects on the value of their real property or their business entity shall be considered when determining whether a governmental decision has a material financial effect on their personal finances, including those of their immediate family. (Section 87103; Regulation 18703.5.) 





