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August 20, 2009
Jackson E. Parham

Atkinson, Andelson, Loya,
Ruud, and Romo 

5460 Calarosa Ranch Road

Camarillo, California 93012

Re:
Your Request for Informal Assistance

Our File No.  I-09-164
Dear Mr. Parham:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Also, please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  Because you are requesting general information, and do not inquire about a specific set of circumstances, we are providing informal assistance.

QUESTION

Does an Oxnard Union High School Board of Education member have an economic interest in someone with whom he owns rental properties when he owns 50 percent of the interest and the other two partners own 25 percent each?  
CONCLUSION


No, an Oxnard Union High School Board of Education member does not have an economic interest in someone based solely on jointly owning real property with the individual, when the member is the majority owner of  the properties and the other person is a 25 percent owner.  However, the Board Member may have a common law conflict of interest.  Analysis of common law conflicts of interest are not within the purview of the Commission.
FACTS


You are counsel for the Oxnard Union High School Board of Education (“the Board”) and are requesting advice on behalf of the Board.  Recently the Board was required to seek an interim superintendent when the sitting superintendent elected to take another position with the California State University at Northridge.  From a group of about 12 candidates, the Board determined that it wanted former superintendent Dr. Robert Carter to serve in the interim position.  One of the Board members, 
Kenneth Benefield, disclosed that he has a preexisting real estate partnership with Dr. Carter that has been in existence for more than 20 years.  Mr. Benefield holds 50 percent of a group of five rentals, Dr. Carter holds 25 percent, and his former spouse holds 25 percent.  The revenue from the rentals is approximately $4,500 per month.  Mr. Benefield abstained from participating in the decision to appoint Dr. Carter as the interim superintendent.  In the future a decision to appoint Dr. Carter as a the permanent superintendent or other action related to his employment may arise, and you would like to know if Mr. Benefield would be required to abstain from participating in that type of decision. 
ANALYSIS

The Act requires that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Public officials are prohibited from making governmental decisions in which they have a financial interest.  (Section 87100; Regulation 18700(a).) 
A public official has a “financial interest” in a governmental decision under the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of his or her economic interests.  (Section 87103; Regulation 18700(a).) 
If the material financial effect is reasonably foreseeable and no exception applies, a public official will have a disqualifying conflict of interest and must recuse himself or herself from participating in the matter.  (Section 87105; Regulation 18702.)
The Commission has adopted an eight-step analysis for determining whether an official has a disqualifying conflict of interest.  (Section 87100; Regulation 18700(b)(1)-(b)(8).)

Step One:  Is Mr. Benefield a Public Official?

As an Oxnard Union High School Board of Education member Mr. Benefield is a “member, officer, employee or consultant of a state or local government agency” and therefore, he is a public official subject to the conflict-of-interest provisions of the Act.  (Section 82048; Regulation 18701.)
Step Two:  Will Mr. Benefield be making, participating in making, or using or attempting to use his official position to influence a governmental decision?

Mr. Benefield will be “making” a governmental decision when, acting within the authority of his office or position, votes on a matter, appoints a person, obligates or commits his agency to any course of action, or enters into any contractual agreement on behalf of his agency.  (Section 87100; Regulation 18702.1.)  Accordingly, he will make a governmental decision if he votes on Dr. Carter’s employment as the new superintendent.  

Step Three:  What Are Mr. Benefield’s Economic Interests?
A public official has an economic interest if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the enumerated economic interests, including:

· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more in fair market value (Section 87103(b); Regulation 18703.2);
· An economic interest in any source of income to him or her, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);
· An economic interest in any source of gifts to him or her, if the gifts aggregate to $420 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);
· An economic interest in his or her personal finances, including those of his or her immediate family (Section 87103; Regulation 18703.5).

Section 82005 provides that any organization or enterprise operated for profit, including but not limited to, a proprietorship, firm, business trust, joint venture, syndicate, corporation or association, is considered a “business entity.”  We have advised that when two or more individuals own a piece of real property for the purpose of making a profit, a “business entity” is created even though no formal partnership is created. (Petris Advice Letter, No. A-90-079.)  

In some cases, a business partner may be considered an economic interest for purposes of the Act.  In In re Nord (1983) 8 FPPC Ops. 6, the Commission addressed the question of one partner’s interest in other partners.  There the Commission concluded that an investment by a limited partner in a partnership constituted an investment interest in each controlling general partner of the partnership.  The Nord Opinion also noted that the same investment concept would apply to two general partners in a regular partnership or in a limited partnership so long as the requisite level of investment existed.    

In Nord the Commission reasoned that when a limited partner invests money in a limited partnership, the limited partner is actually investing in the entrepreneurial skills of the general partner who ordinarily has the sole discretion and authority to manage the investment.  In a footnote in the Nord opinion, the Commission noted that its determination would also apply in the context of a regular partnership with two general partners.  (In re Nord, supra, fn. 16.)  However, the Nord opinion has not been applied to regular partnerships with more than two general partners where no single partner holds a controlling position or acts as a managing partner. 
  However, the reasoning in Nord would not appear to apply to a controlling partner/public official since the official would not  be investing in the entrepreneurial skills of the subordinate partners.   

You have not provided any facts to indicate that Dr. Carter is the controlling partner of the real property business he owns with Mr. Benefield.  In fact it is Mr. Benefield who owns a majority of the interest in the rental properties, thus Mr. Benefield does not have an economic interest in Dr. Carter in relation to their rental property business.
  

However, though there may not be a conflict of interest under the Act, we strongly urge you to consult the Office of the Attorney General with respect to what are known as the “common law conflict-of-interest” rules before you proceed.  A pamphlet on conflict-of-interest rules can be accessed at the Office of the Attorney General’s website using the following web address: http://ag.ca.gov/publications/coi.pdf.
If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin

General Counsel

By:
Sukhi K. Brar 

Counsel, Legal Division
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Enclosure
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3), copy enclosed). 


	� In the case that there is a single controlling partner in a partnership with more than two partners the non-controlling partners would have an economic interest in the controlling partner because, under the rationale explained above the non-controlling partners are investing in the entrepreneurial skills of the controlling partner.  





	�   However, we cannot conclude definitively that Mr. Benefield does not have an economic interest in Dr. Carter in some other manner.  For example, we do not have information regarding how expenses are handled by the partnership, whether there are loans or income flowing between the partners, etc.  Our analysis is limited to the facts provided.  





