July 23, 2009
John Leopold 
Supervisor, First District

County of Santa Cruz

701 Ocean Street, Suite 500

Santa Cruz, CA 95060-40669

RE:  Your Request for Advice

         Our File No. A-09-166
Dear Mr. Leopold:

This letter is in response to your request for advice regarding the Conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that our advice is based solely on provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.
QUESTION


Can you participate in the decisions regarding two applications from the University of California Santa Cruz to your county’s Local Agency Formation Commission when you were a former employee of the University, your wife is a current employee of the University, and you received campaign contributions from your University co-workers? 
CONCLUSION

Yes, you can participate in the decision regarding the two applications because you do not have an economic interest in the decision and this decision is not subject to Section 84308.  
FACTS

You were elected to the Santa Cruz Board of Supervisors in November 2008.  In January 2009, you were appointed to your county’s Local Agency Formation Commission, (LAFCO).  As part of LAFCO, you will be voting on two applications filed by University of California Santa Cruz (UCSC).  The first application is to amend the sphere of influence of the City of Santa Cruz to add the North UCSC Campus Planning Area to the City’s sphere of influence, and the second application is to authorize the City of Santa Cruz to provide water and sanitary sewer service outside the City limits to the North UCSC Campus Planning Area.  

You were previously employed at the UCSC as the Director of Development for the Social Sciences.  Your wife is currently employed by UCSC as a transportation planner.  Additionally, you received campaign contributions from a number of your co-workers at the University, the last of which was received on October 30, 2008.  
ANALYSIS

I. Conflict-of-Interest under 87100
The Act's conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).) Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest. (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
STEP 1:  Are You a Public Official?
Section 82048 defines a public official as “every member, officer, employee or consultant of a state or local governmental agency.”  Because you are an elected member of the Santa Cruz County Board of Supervisors, you are a public official under the Act, and the Act's conflict-of-interest provisions apply to you.  (Section 82048.)
STEP 2:  Will You Be Making, Participating in Making, or Influencing a Governmental Decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises, or makes recommendations to the decision maker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purposes of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.) 


You will participate in making a governmental decision when you hear and consider the two applications filed with the county’s LAFCO.
Step 3:  Do You Have a Potentially Disqualifying Economic Interest? 

A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on any of the following: 
· An economic interest in a business entity in which the public official has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation  18703.1(a)), or in any business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b)).
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2).
· An economic interest in any source of income, including promised income, which aggregated to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3).
· An economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4).

A public official also has an economic interest in his or her personal finances, including those of his or her immediate family.  (Section 87103.5; Regulation 18703.5).  
This is called the “personal financial effects” rule:
a) Your status as a previous employee of UC Santa Cruz 

A public official will not have an economic interest in a former employer if “all income from the employer was received by or accrued to the public official prior to the time he or she became a public official; the income was received in the normal course of the previous employment; and there was no expectation by the public official at the time he or she assumed office of renewed employment with the former employer.”  (Regulation 18703.3(b).)
From the facts provided and assuming that you received all your income from UCSC prior to commencing your term with Board of Supervisors and that there was/is no expectation that you will be renewing you employment with UCSC, you do not have an economic interest in UCSC based on your former position as the Director of Development for the Social Sciences.  As such, the salary received by you from your former employer does not constitute an economic interest under the Act.  
Furthermore, as discussed more fully below in regards to your wife’s employment with UCSC, salary from a government agency such as the University is not considered “income” for purposes of the Act.  (Section 82030(b)(2).)
b) Wife’s Employment

You state that you wife is currently employed by UCSC as a transportation planner.  A public official’s income, for the purposes of the Act, includes his community property interest in the income of his spouse.  (Section 82030(a).)  However, salary and reimbursement for expenses from a state, local, or federal government agency are expressly excluded from the Act's definition of income.  (Section 82030(b)(2).)  Accordingly, the income your wife receives as a transportation planner for the University does not make UCSC a source of income to her because of the “government salary” exception.  Thus, your community property interest of your wife's income from UCSC does not, by itself, present a conflict of interest that would prohibit you from taking part in LAFCO decisions that affect the University. 
c) Campaign Contributions 

Campaign contributions are not among the enumerated economic interests above and are not considered either “income” or “gifts.”  (Sections 82030(b)(1) and 82028(b)(4).)  Therefore, the campaign contributions that you received from your co-workers during your campaign are not a potentially disqualifying economic interest under Section 87100. 
From the facts you disclosed it does not appear that you have any of the economic interests described above.  Therefore, we end our analysis of conflict of interest with regard to your economic interests at this point. 

II.
Section 84308
Section 84308, however, provides a special rule, applicable in certain situations that would prohibit certain public officials from participating in decisions involving persons from whom they have received campaign contributions. 
Section 84308 was enacted in 1983 to guard against bias or the appearance of bias in proceedings before appointed members of boards or commissions acting as decision-makers in agency proceedings involving licenses, permits or other entitlements within the agency's jurisdiction.  Broadly speaking, Section 84308 limits the contributions that an officer of a government board or commission may accept from parties or participants in those types of proceedings.  Acceptance of a contribution beyond the statutory limits disqualifies an officer from making, participating in making, or in any way using his or her official position to influence his or her agency's decision in these proceedings.

�The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





