August 10, 2009
Marinda Heath
District Secretary
Lompico County Water District

11255 Lompico Road
Felton, CA 95018

RE:  Your Request for Informal Advice
         Our File No. I-09-167
Dear Ms. Heath:

This letter is in response to your request on behalf of Michael Eggleston, District Manager of the Lompico County Water District (the “District”) for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because it is unclear whether you are asking on behalf of the specific officials in question, we are providing informal assistance.

This letter is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as the finder of fact when it renders advice. (In re Oglesby (1975) 1 FPPC Ops. 71.)  Also, please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  Finally, please note that the Commission does not advise with respect to past conduct. (Regulation 18329(b)(8)(A).)  Therefore, nothing in this letter should be construed to evaluate any conduct that may have already taken place, and any conclusions contained in this letter apply only to prospective actions.
QUESTION
Are Board Members Lois Henry, Rob Hansel, and William Smallman prohibited from voting on a decision concerning the repair and restoration of the District’s water main on Lake Boulevard? 
CONCLUSION


Board Member Lois Henry is disqualified from voting on the repair and restoration of the water main if it will be reasonably foreseeable that there will be a material financial effect on her property or on her personal finances.  Your letter presents insufficient information to determine if Board Members Hansel and Smallman might have a similar conflict of interest. 
FACTS


In 2006, intense rains caused a landslide on Lake Boulevard, where Board Member Henry owns a residence.  The landslide blocked the road and destroyed a water main in the District’s jurisdiction.  Board Member Henry’s residence is less than a one-half mile from the lower entrance to Lake Boulevard, and about two miles from the upper entrance to Lake Boulevard.  Your attorney believes from a review of the assessor’s maps that the Board Member’s residence is more than 500 feet from the landslide area.  


As a result of the landslide blockage, access to Board Member Henry’s residence was diverted to the upper entrance of Lake Boulevard.  This has caused a substantial impact to Board Member Henry’s primary access to her property by adding approximately two miles along narrow winding roads.  

Board Members Hansel and Smallman also live in the district and utilize some portion of Lake Boulevard to access their respective residences.  However, your attorney believes that their residences are a significant distance away from the landslide area.  It is unclear whether they utilized the lower entrance to Lake Boulevard before the landslide.  
Board Member Henry is also a contributing member of the Lake Boulevard Road Association (the Association) that maintains the lower segment of the road which includes the landslide area.  It is unclear whether Board Members Hansel and Smallman are contributing members of the Association.  In 2006, the Association, Board Member Henry, and others filed a claim against the District alleging that the landslide was caused by the failure of the District’s water main.  The District rejected this claim; however, the Association continues to seek reimbursement from the District for the repair costs.  The Association collected funds from its members, including Board Member Henry, to begin a construction project to repair that portion of Lake Boulevard.  The project consisted of constructing a bridge structure along the landslide area.  
Recently, the Association proposed to the District a modification of the currently proposal to reconstruct the water main on the slope below the Association’s newly constructed bridge.  This modification would entail attaching the new water main directly to the bridge structure.  With Board Members Henry, Hansel, and Smallman participating, the District approved funding for a “value engineering” study to look into the proposed modification.  If the modification is approved, it is believed that the Association will seek some sort of compensation to permit the District to attach the water main.  
ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interest or the financial interest of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence governmental decisions in which the official has a financial interest.  
The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her economic interests.  
Step One: Are Board Members Henry, Hansel, and Smallman “Public Officials?”
The Act’s conflict-of-interest provisions apply only to “public officials.” (Section 87100, 87103; Regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or government agency.”  (Section 82048.)  As members of the District Board of Directors, Board Members Henry, Hansel, and Smallman are public officials subject to the provisions of the Act.  

Step Two: Are Board Members Henry, Hansel, and Smallman Making, Participating In Making, Or Influencing A Governmental Decision? 
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises, or makes recommendations to the decision maker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purposes of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.) 


As members of the District, Board Members Henry, Hansel, and Smallman will be called upon to consider decisions pertaining to the repair and restoration of the District’s water main in the land slide area including whether to continue pursuing the “value engineering” concept,  whether to negotiate with the Association for the right to attach the water main to the constructed bridge, whether the bridge was appropriately designed and constructed in accordance with appropriate engineering standards, and whether to modify the repair project to incorporate the Association’s proposals.  Therefore, they will be making, participating in making, or otherwise using their official positions to influence a governmental decision.
Step Three: Do Board Members Henry, Hansel, or Smallman Have A Potentially Disqualifying Economic Interest? 

A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on any of the following: 
· An economic interest in a business entity in which the public official has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation  18703.1(a)), or in any business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b)).
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2).
· An economic interest in any source of income, including promised income, which aggregated to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3).
· An economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4).

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family.  (Section 87103.5; Regulation 18703.5).  This is called the “personal financial effects” rule.  
Board Members Henry, Hansel, and Smallman have an interest in their personal residences. Though you have not stated a particular figure, we assume that their interests in their  respective residences are greater than $2,000.  Each of them, therefore, has an interest in their property under the Act.  
Board Member Henry would not have an economic interest in the Association. It is assumed that the Association is a non-profit association, thus it is not a business entity.
   Therefore, based on this assumption, the board member will face no conflict by virtue of her membership in the Association.     
Board Member Henry may also have an interest in her personal finances because the decision could result in an increase or decrease of her personal expenses or liabilities due to the decision’s effect on the Association.
  The facts state that Board Member Henry contributed to the Association’s bridge project, and that the Association may seek compensation from the District to allow the water main to be attached to the Association’s bridge.  If approved, such compensation could affect Board Member Henry’s personal finances since the Association may reimburse its members for the contributions made or may offset future contributions from the members.  You have not provided facts indicating that Board Members Hansel and Smallman are similarly situated.

In addition, the project as a whole could enable all three of  the Board Members to use the lower entrance to their homes which would reduce any expenses incurred in connection with the current detour of the traffic on Lake Boulevard.  
Step Four: Are The Economic Interests Directly Or Indirectly Involved In The Governmental Decision?

To determine whether a governmental decision’s reasonably foreseeable financial effect on an economic interest is material or not, you first must determine whether the interest is directly or indirectly involved.  (Regulation 18704(a).)  An economic interest is directly involved if it is the subject of the governmental decision.  If the economic interest is not directly involved in a decision, the interest is indirectly involved.  

The Real Property Interest of Board Members Henry, Hansel and Smallman: 
Real property in which a public official has an economic interest is directly involved in a governmental decision if any of the following apply:

“(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision. For purposes of subdivision (a)(5), real property is located ‘within 500 feet of the boundaries (or proposed boundaries) of the real property which is the subject of the governmental decision’ if any part of the real property is within 500 feet of the boundaries (or proposed boundaries) of the redevelopment project area.

“(2) The governmental decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of the real property in which the official has an interest or a similar decision affecting the real property. For purposes of this subdivision, the terms ‘zoning’ and ‘rezoning’ shall refer to the act of establishing or changing the zoning or land use designation on the real property in which the official has an interest.

“(3) The governmental decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of the real property in which the official has an interest.

“(4) The governmental decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on the real property in which the official has an interest.

[. . .]

 “(6) The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or improved services.” 

(Regulation 18704.2(a).)
Your attorney stated that it is not clear whether Board Member Henry’s residence is within the 500 feet of the water main project, but rather “it appears to be just outside of a 500 foot radius of the parcels affected by the proposed project.”  Board Members Hansel’s and Smallman’s property are outside the 500 foot boundary of the project.  Even if the officials’ properties were within 500 feet of the project boundaries, the officials’ economic interest is still considered indirectly involved in the decision if, among other things, the decision “solely concerns repairs, replacement, or maintenance of existing street, water, sewer, storm drainage or similar facilities.” (Regulation 18704.2(b)(2).)  
Since the decision facing the District’s Board of Directors involves the repair and restoration of an exiting water main, the officials’ property would be indirectly involved.  
Personal Finances

The personal finances of a public official or his or her immediate family are always deemed to be directly involved in a governmental decision if the decision will have any financial effect on his or her personal finances or those of his or her immediate family. (Regulation 18704.5)

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated. 





	� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Section 83114; Regulation 18329(c)(3), copy enclosed).


� A “business entity” is defined in Section 82005 as “any organization or enterprise operated for profit.”  


	�  An unincorporated association does not have a separate legal personality, and nor do members of the association usually enjoy limited liability.  





