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August 11, 2009
Patricia C. Bates
Orange County Board of Supervisors
333 W. Santa Ana Boulevard
10 Civic Center

Santa Ana, California 92701
RE:
Your Request for Advice

Our File No. A-09-169
Dear Ms. Bates:

This letter responds to your request for advice regarding the conflict-of-interest   provisions of the Political Reform Act  (the “Act”)
 and is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Additionally, we base our advice solely on the provisions of the Act and do not address the applicability, if any, of other conflict-of-interest laws, such as common law conflict of interest, Government Code Section 1090, or under the doctrine of incompatible offices  
QUESTION


Do you have a potential conflict of interest participating in governmental decisions as a member of the Orange County Board of Supervisors and the Corrections Standards Authority given the facts presented below?

CONCLUSION


Because the Act only addresses conflicts of interest related to financial interests and you have not described any economic interest that may be involved in any of the decisions that may be addressed as a result of either of your positions, you have not presented any facts that would indicate that you have a potential conflict of interest under the Act.  
FACTS

You are a member of the Orange County Board of Supervisors.  On April 14, 2009, the governor appointed you to be the county supervisor member of the Corrections Standards Authority (the “CSA”) pursuant to Penal Code Section 6025(a).  The County of Orange (The “County”) has four county jails and several juvenile detention facilities in a system designed to hold several thousand inmates and wards.  The CSA has jurisdiction regarding the construction and operation of these county jail and juvenile facilities, including the administration of grant monies for which the County is an applicant from time to time.  As recently as last year there were negotiations between the County and the California Department of Corrections and Rehabilitation (of which CSA is a division) regarding the proposed siting of a state reentry facility within Orange County as part of a grant application process.  These negotiations did not lead to an agreement, and no grant was awarded. 
Matters concerning the jail facilities come before the board of supervisors on a regular basis.  You have abstained from participating in these matters.  The board of supervisors also must approve any grant applications, design contracts, designs, construction contracts, and California Environmental Quality Act compliance for construction, and to some extent, the operation of these detention facilities with Orange County. 
As a member of the CSA, you will be charged with reviewing and voting upon whether or not to approved grant applications, some of which will be from the County and others of which will be competing against the County for limited funding for correctional facilities construction.  These grants can amount to as much as $100 million dollars.  You will be charged with reviewing and voting upon whether to approve such documents as the Comprehensive Multi- Agency Juvenile Justice Plan referred to above.  You will also be charged with reviewing and voting upon establishing and updating minimum standards regarding the design and operation of local adult and juvenile detention facilities.  The application and/or modifications of these standards could conceivably have a major adverse financial impact on the County of Orange.
Given the above facts, you wish to know if there are any circumstances that may occur in exercising your duties that could be deemed to create a prohibited conflict of interest under the Act.  

ANALYSIS
POTENTIAL CONFLICT OF INTEREST


The Act’s conflict-of-interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interest of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. 


A public official has a “financial interest” in a governmental decision, within the meaning of the Act, when it is “reasonably foreseeable” that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  In order to determine whether a public official has a disqualifying conflict of interest in a given governmental decision, the Commission has adopted an eight-step analytical framework.  (Regulation 18700(b)

(1)-(8).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)

Step One:  Are You a Public Official? 


The Act’s conflict-of-interest provisions apply only to “public officials.”  (Section 87100.)  A “public official” is “every member, officer, employee, or consultant of a state or local government agency” (Section 82048, Regulation 18701.)   As a member of the Orange County Board of Supervisors and CSA you are a public official under the Act. 
Step Two:  Will You Be Making, Participating in Making, or Influencing a Governmental Decision? 


A public official “makes a governmental decision” when the official, acting within the purview of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.) 


A public official “participates in making” a governmental decision when he or she, without substantive review, negotiates, advises, or makes recommendations regarding a decision.  (Regulation 18702.2.)4  A public official is “influencing a governmental decision” if he or she contacts, or appears before, or otherwise attempts to influence any member, officer, employee, or consultant regarding the decisions.  (Regulation 18702.3.)


As a member of the Orange County Board of Supervisors and CSA you will be called upon to participate in and make decisions on the as you have described.  Therefore, you will be making, participating in making, or otherwise using your official position to influence a governmental decision.

Step Three:  What are Your Economic Interests—The Possible Sources of Conflict of Interest for You? 


A public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests. (Section 87103; Regulations 18703-18703.5.)  The applicable economic interests include: 

An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a);  Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));

An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

An economic interest in any source of income, including promised income that aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

An economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);
A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family. This is also knows as the “personal financial effects” rule.  (Section 87103, Regulation 18703.5.)

You have not  identified any economic interests that may be involved in any of the governmental decisions in which you may be engaged.  Because the Act only prohibits conflicts of interest with respect to a public official’s personal financial interests, none of the activities of which you have described would give rise to a prohibitive conflict of interest under the Act.
If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely, 


Scott Hallabrin


General Counsel

By:
William J. Lenkeit


Senior Counsel, Legal Division
WJL:jgl

� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





