August 11, 2009
Michael Gogna, City Attorney

City of Healdsburg

401 Mendocino Avenue, Suite 100

Santa Rosa, CA 95401

Re:
Your Request for Advice


Our File No. A-09-171  

Dear Mr. Gogna:

This letter responds to your request for advice on behalf of Healdsburg Planning Commissioner Alan Cohen regarding his duties under the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 
Please note this letter is based on the facts presented. The Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  

In addition, our advice is based solely on the provisions of the Act. We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.
QUESTION

May Commissioner Cohen participate in decisions involving the city’s preparation of a “special study area” plan when his personal residence will likely be within 300 feet of the boundary of one of the study areas?
CONCLUSION


Commissioner Cohen may not participate in decisions involving the city’s preparation of Special Study Area 3 if his personal residence is within 500 feet of the boundary of the study area.  The “public generally” exception under Regulation 18707.10 does not apply because Commissioner Cohen’s property does not meet all the regulation’s requirements.  He may, however, participate in certain special study decisions so long as they are not inextricably interrelated to the decisions involving Special Study Area 3, in which Commissioner Cohen has a disqualifying conflict of interest.  
FACTS


You are the city attorney for the City of Healdsburg (the “City”) and you write on behalf of Alan Cohen, a member of the Healdsburg Planning Commission (the “Planning Commission”).  

Commissioner Cohens owns a residence in the city and the lot on which it is built is less than one-quarter acre.  Healdsburg is a general law city with a population of approximately 13,000 people.  It is located in northern Sonoma County and is less than 10 square miles in size.


The Healdsburg City Council recently adopted an updated General Plan.  The General Plan identifies five “special study areas” which are primarily entry ways or “gateways” into the City.  It is expected that the City Council will establish a “special study area committee” consisting of two planning commissioners (among others) to guide the preparation of a special study area plan, including establishing the specific boundaries of each study area.  Currently, the General Plan designates approximate areas to be considered for inclusion in each special study area, but the General Plan does not include specific boundaries for any of the special study areas.  It is anticipated that the Committee will work with staff and a consultant team to assist in developing the scope of the study and providing guidance for the process.  The study, once developed, would appear before the Planning Commission and City Council for discussion, direction, and possible adoption.

Mr. Cohen is a senior commissioner with 13 years of service on the Planning Commission, has been a large contributor to the City’s recent General Plan update, and is an architect with experience in land use planning, housing, and other issues that will come into play in the special study areas.  You wish to get a determination regarding whether Commissioner Cohen will be able to participate in the first special study area undertaken by the City.  


Commissioner Cohen owns residential property that is northeast of one of the special study areas (“Special Study Area 3”).  This property is within 300 feet of the likely northern-most boundary of Special Study Area 3.  It is anticipated that this special study area will extend to the south and west (away form the Commissioner’s residential property) from this northern-most boundary.  


You state that it is reasonably foreseeable that the Special Study will have a material impact on Commissioner Cohen’s financial interest, namely his residential property.  You believe that Commissioner Cohen’s participation in decisions involving the study areas would be prohibited unless the “public generally exception” as described under Regulations 18707 and 18707.10 apply.  


You state that the vast majority of the study area is well beyond 300-feet from Commissioner Cohen’s residence.  However, the northern-most segment of the Special Study Area 3 will be within 300 feet of his residence.

You wish to know whether Commissioner Cohen may participate as either a member of the Special Study Area Committee or when the plan comes before the Planning Commission as a sitting commissioner.  Specifically, you wish to know whether the “public generally exception,” as described in Regulation 18707.10 would apply in this situation.  
ANALYSIS


The Act’s conflict-of-interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interest of persons who have supported them. (Section 81001(b).) Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


A public official has a “financial interest” in a governmental decision, within the meaning of the Act, when it is “reasonably foreseeable” that the governmental decision will have a material financial effect on one or more of the public official’s economic interests. (Section 87103; Regulation 18700(a).)  In order to determine whether a public official has a disqualifying conflict of interest in a given governmental decision, the Commission has adopted an eight-step analysis. (Regulation 18700(b)(1)-(8).) 

The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests. (Section 87103.)
 
STEP ONE:  IS COMMISSIONER COHEN A PUBLIC OFFICIAL?


The Act’s conflict-of-interest provisions apply only to “public officials.”  (Section 87100.)  A “public official” is “every member, officer, employee, or consultant of a state or local government agency” (Section 82048, Regulation 18701.)   As a member of the 
Healdsburg Planning Commission, Commissioner Cohen is a public official within the meaning of the Act.

 
STEP TWO: WILL COMMISSIONER COHEN BE MAKING, PARTICIPATING IN MAKING, OR INFLUENCING A GOVERNMENTAL DECISION?


A public official “makes a governmental decision” when the official, acting within the purview of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency. (Regulation 18702.1.)


A public official “participates in making” a governmental decision when he or she, without substantive review, negotiates, advises, or makes recommendations regarding a decision. (Regulation 18702.2.)  A public official is “influencing a governmental decision” if he or she contacts, or appears before, or otherwise attempts to influence any member, officer, employee, or consultant of the City regarding the decisions. (Regulation 18702.3.)


Because Commissioner Cohen will be considering and making recommendations regarding the special study areas in the city, he will be making, participating in making, or otherwise using his official position to influence a governmental decision.
 
STEP THREE: WHAT ARE COMMISSIONER COHEN’S ECONOMIC INTERESTS--THE POSSIBLE SOURCES OF CONFLICT OF INTEREST FOR HIM?


A public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests. (Section 87103; Regulations 18703-18703.5.) The applicable economic interests include: 
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));


· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);


· An economic interest in any source of income, including promised income that aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);


· An economic interest in any source of gifts to him or her if the gifts aggregate to  $420 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family. This is also knows as the “personal financial effects” rule. (Section 87103, Regulation 18703.5.)
You have indicated that Commissioner Cohen owns a residence in Healdsburg, within 500 feet of one of the study areas, in which we assume he has an interest of $2,000 or more.

 
STEP FOUR: IS COMMISSIONER COHEN’S ECONOMIC INTEREST DIRECTLY INVOLVED IN THE GOVERNMENTAL DECISION?


In order to determine if the reasonably foreseeable financial effects of the governmental decision on a given economic interest is material we must first determine if the economic interest is directly involved in the governmental decision. (Regulation 18704(a). For governmental decisions that affect real property interests -- Regulation 18704.2 applies. 


Real Property


Real property in which a public official has an economic interest is considered directly involved if the property is located within 500 feet of the boundaries of the property that is the subject of the governmental decision. (Regulation 18704.2(a)(1).)


The map you have provided indicates that Commissioner Cohen’s real property is within 500 feet of one of the study areas proposed in the city’s general plan.  Accordingly, Commissioner Cohen’s economic interest in real property is directly involved in the governmental decision.
 
STEP FIVE: WHAT ARE THE APPLICABLE MATERIALITY STANDARDS?
 

Real Property


Regulation 18705.2(a)(1) provides the materiality standard for directly involved real property as follows: 
“The financial effect on the real property is presumed to be material. This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.” (Emphasis added.)



Under this rule, the financial effect of the decision is material even if it has only a one penny effect. This is known as the “one penny rule.”  In order to rebut the presumption, one would have to establish that the decision would not even affect the property’s value by one cent. Because your have indicated that it reasonably foreseeable that the decisions involving the special study areas would have a reasonably material financial effect on Commissioner Cohen’s property, we find that this would affect the value of his property by at least a penny, and the materiality standard has, therefore, been met.
  
STEP 6: REASONABLY FORESEEABLE


An effect upon economic interests is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur. (Regulation 18706(a).) A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility. (In re Thorner (1975) 1 FPPC Ops. 198.) Whether the financial consequences of a governmental decision are “reasonably foreseeable” at the time the decision is made depends on the facts surrounding the decision.


You have indicated that it is reasonably foreseeable that there will be a financial effect on Commissioner Cohen’s real property. 
Having determined that the governmental decision will have a reasonably foreseeable material financial effect on Commissioner Cohen’s economic interest in his personal residence, he would have a conflict of interest that would preclude him from participating in the decision unless an exception applies. 
STEPS 7 and 8: PUBLIC GENERALLY AND LEGALLY REQUIRED PARTICIPATION 

Even if a material financial effect on a public official’s economic interest is reasonably foreseeable, he or she still may not be disqualified if the financial effect of the governmental decision on the public official’s economic interest is indistinguishable from its effect on the public generally (Section 87103, Regulations 18700(b)(7) and 18707(a)), or if the official is legally required to participate (Section 87103; Regulation 18708).

Public Generally:  Basic Rule

Commissioner Cohen may participate in the governmental decision in which he has a disqualifying conflict-of-interest if he meets the requirements of the basic public generally exception under Regulation 18707.1.

Under that Regulation, he must meet a two-part test by showing that the decision would affect a ”significant segment“ of the public in ”substantial the same manner“ as it financially affects his economic interest. For decisions that affect a public official’s real property, ”significant segment” is defined as 10-percent or more of all property owners or all residential property owners in Healdsburg, or 5,000 property owners or residential property owners in the city.  

Once you have established that a significant segment will be financially affected, you must show that the significant segment is financially affected in substantially the same manner as Commissioner Cohen’s property.  If the significant segment will be affected in substantially the same manner the public generally exception will apply. 
You did not include sufficient information in your request to allow us to evaluate Commissioner Cohen’s real property under the basic public generally rule.  Therefore, we are unable to provide you with a more specific analysis.

 Public Generally, Small Jurisdictions; Effects on Official's Domicile.



Next we address the potential application of a specialized “public generally” exception to Commissioner Cohen’s economic interest in his real property. The general rule, described above, is contained in Regulation 18707.1. However, there are also several special rules that pertain to certain specific situations. 
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	� If a public official’s office is listed in Section 87200 (“87200 filers” include city council members) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item. For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in Regulation 18702.5, subdivisions (c) and (d) apply. (Section 87105.)


	� You have not identified any other potential economic interests of Commissioner Cohen’s. Therefore, our analysis is limited to his economic interest in his residence.


	�  Please note that real property that meets all the requirements under Regulation 18704.2(b)(3), would be deemed indirectly involved.  However, Commissioner Cohen’s real property interest does not meet all the requirements of this regulation because the decisions involving the special study areas would concern an identifiable parcel or parcels.   





