September 3, 2009
Gregory E. Simonian

Woodruff, Spradlin & Smart

55 Anton Blvd., Suite 1200

Costa Mesa, CA 92626

RE:  Your Request for Advice

         Our File No. A-09-174
Dear Mr. Simonian:

This letter is in response to your request on behalf of Rancho Santa Margarita City Councilmember James Thor for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

Please note this letter is based on the facts presented. The Fair Political Practices Commission (“the Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  

In addition, our advice is based solely on the provisions of the Act. We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.
QUESTIONS

1.  May Councilmember Thor participate in decisions related to the proposed development application when he owns real property within 500 feet of the city’s “sphere of influence,” which is the subject of the applicant’s proposed general plan amendment?

2.  May Councilmember Thor participate in “discretionary” decisions (which include pre-zoning, general plan amendments and pre-annexation agreements) for the proposed development project?

3.   If Councilmember Thor is disqualified from participating in decisions involving the proposed development project may he do any the following:


(a) Remain seated with the public at city council meetings when the council deliberates and votes on items?


(b) Participate in public comment period like other members of the public and express his support or opposition to the project?


(c)  Participate in public comment like other members of the public before the city planning commission? 


(d)  Discuss his support or opposition to the project with one other city council member who does not have a disqualifying conflict-of-interest?


(e) Meet with friends, neighbors and other members of the community, other than city officials, to rally their support or opposition to the project?


(f) Meet with individual owners of the properties over which vehicular access and public road right-of-way will be required in an effort to support or oppose the project?


(g)  Appear before and/or discusses the disqualifying aspects of the project with other agencies such as the LAFCO to express his personal (not official) support or opposition to the project?


(h)  Communicate his personal support or opposition to the project with reporters and other media outlets?

CONCLUSIONS

1.  No.  Councilmember Thor may not participate in decisions related to the proposed development application because he owns real property within 500 feet of the property that is the subject of the governmental decision and is presumed to have a disqualifying conflict of interest.  However, there may be certain decisions in which he can participate if they are not inextricably interrelated to the decisions in which he has a conflict.  (See discussion below.)

 
2.  Councilmember Thor may not participate in “discretionary” decisions if they are inextricably interrelated to decisions in which he has a conflict-of-interest.  Councilmember Thor may be able to participate in certain decisions that merely “implement” decisions that have already been made.  (See discussion below.)

3.  (a) and (b) Councilmember Thor may remain in a public meeting and listen to the city council’s discussion and vote of the matter if he qualifies under the exception in Regulation 18702.4 and he follows the requirements under Regulations 18702.5(b)(1) and (b)(2).  Councilmember Thor must publicly identify his disqualifying economic interest, recuse himself from voting, and speak as a member of the public solely regarding his personal interests as it relates to the proposed development.  

(c) Councilmember Thor may appear before the planning commission only as a member of the public to discuss his personal interests as it relates to the proposed development.  The planning commission is an agency subject to the budgetary control of the city council and therefore it is treated as his agency.  Accordingly, Councilmember Thor may not act or purport to act on behalf of, or as a representative, of the city council or the city.

(d)  No.  Councilmember Thor may not discuss the proposed development with another city councilmember.  

(e) – (h) The Act does not prohibit Councilmember Thor from discussing the project generally with members of the press or the public, provided that these individuals are: (i) not members, officers, employees, or consultants of the city and (ii) he does not ask them to discuss his concerns about the effects of the project on his property with members, officers, employees or consultants of the city.  He may also appear before or discuss the project with LAFCO and other agencies not subject to the budgetary control of the city council, so long as he does not purport to represent the city, and he makes it clear he is not acting in his official capacity.  

FACTS


You serve as city attorney for the City of Rancho Santa Margarita (the “City”) and you are seeking advice on behalf of city councilmember Thor.  Your questions involve the councilmember’s possible participation in city council and planning commission decisions regarding a proposed residential development project.  

Councilmember Thor resides in and owns a residential tract home located in the vicinity of the proposed development property and near the city’s “sphere of influence,” which designates the city’s future boundary and service area. A city does not control the territory in its sphere of influence until it actually annexes the property.  (Gov. Code, § 56076.)  Councilmember Thor’s economic interest in this property is at least $2,000. 


RSM Residential Properties LLC (“applicant”) is the owner of an approximate 80-acre undeveloped site located in the city’s “sphere of influence.” The city’s sphere of influence is in an area referred to in the city’s general plan as the “Northeast Future Planned Community” (“NFPC”).  Councilmember Thor’s personal residence is within 500 feet of the NFPC.  

The applicant, RSM, has filed an application with the city and proposes to: (a) develop 198 single-family homes on its 80-acre undeveloped parcel; (b) construct a public roadway through a narrow portion of an adjacent parcel in order to provide access to the project; and (c) pave Alta Vista Ranch Road for emergency access purposes.  Collectively, the property subject to physical improvements through these three projects is called the “development property.”  The development property is more than 500 feet from Councilmember Thor’s property.  

Development in the NFPC is subject to certain General Plan provisions.  The applicant is proposing certain amendments to the General Plan provisions that govern the NFPC and to pre-zone property for purposes of annexation to the City.   

As the project planning progresses, a number of “discretionary actions” may be made by the planning commission and the city council in connection with the proposed project.  Discretionary actions that are expected to come before the city council related to the application include:  (1) directing city staff to continue planning for the proposed development project before vehicular access and public road right-of-way has been formally approved over neighborhood parcels;  (2) directing city staff regarding the additional degree of planning to complete before vehicular access and public road right-of-way has been secured; (3) review and certification of the environmental impact report for the project, and approval of plans for provision of public services and utility services for the development Property and the NFPC area;  (4) pre-zoning and general plan amendments for the development property; (5) general plan amendments for the NFPC area; (6) approval of the development property site plan;  (7) approval of tentative subdivision maps;  (8) initiate or support requests to the Local Agency Formation Commission (LAFCO) to annex the development property to the city;  (9) direction in negotiation and approval of pre-annexation development agreement; and (10) if required by LAFCO at a later date, approve pre-zoning for the NFPC area.


City staff contemplates that all aspects of the application will be “concurrently processed.”  However, it is possible that the above-listed proposed actions may be segmented and considered at different times and during different public hearings depending on timing and manner in which the applicant and city staff choose to proceed.  However, it is anticipated that the planning commission and city council will conduct a project-level environmental review (i.e., certification of a project-level EIR) and consider the pre-zoning and general plan amendments first before considering the remaining discretionary actions.

The general plan currently requires that before any part of the NFPC may be annexed to the city, a “specific plan” for the entire area must be completed that is substantially consistent with the city’s general plan guidelines.  The existing general plan requirement applies throughout the entire NFPC, including the development property and the portion of the sphere of influence area within 500 feet of the Thor property.  The project also involves decisions that affect property more than 500 feet from Mr. Thor’s property.


The applicant’s land use application would amend the requirement in the general plan to allow the residential development project to be approved and annexed to the City before a specific plan is approved.  The applicant proposes to alter the general plan requirement that a specific plan must be completed for the entire NFPC area before any portion of the area may be annexed to the city.  

ANALYSIS



Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which we apply to your question. (Regulation 18700(b)(1)-(8).)


Step One: Is Councilmember Thor a “public official?”


The Act’s conflict of interest provisions apply only to “public officials.” (Sections 87100, 87103; Regulation 18700(b)(1).) A “public official” is “every member, officer, employee or consultant of a state or local government agency (Section 82048.) As a member of the Rancho Santa Margarita City Council, Councilmember Thor is a public official within the meaning of the Act.
 


Step Two: Is Councilmember Thor making, participating in making, or influencing a governmental decision?


A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency. (Regulation 18702.1.) 

A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision. (Regulation 18702.2.) 

A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency. (Regulation 18702.3.) Councilmember Thor is making, participating in making, or influencing a governmental decision when acting in his role as a city council member.

Therefore, if Councilmember Thor participates in discussions, votes on decisions, or attempts to influence any member of his agency involving the development application, he will be making, participating in making, or influencing governmental decisions.


Appearances before an official’s agency or an agency appointed by or subject to the budgetary control of his or her agency to represent an official’s “personal interests:”
	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	�  If a public official’s office is listed in Section 87200 (“87200 filers” include members of a city council) and he or she has a conflict-of-interest in a decision noticed at a public meeting, then he or she must:  (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in Regulation 18702.5(c) and (d) apply.  (Section 87105.)  Therefore, Councilmember Thor must leave the room and cannot remain in the audience when the city council’s consideration of the matter unless one of the exceptions listed in Regulation 18702.4 applies.  (See discussion of these exceptions.)





