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July 23, 2009
Gegg Yamachika

Assistant City Manager
City of La Puente

15900 E. Main Street
La Puente, CA 91744 
Re: 
Your Request for Informal Assistance


Our File No.  I-09-178
Dear Mr.  Yamachika:


This letter is in response to your request for advice regarding your duties as La Puente assistant city manager under the conflict-of-interest provisions of the Political Reform Act (the “Act”)
 and the duties of La Puente Interim City Manager Frank Tripepi.   Because your question is general in nature, we are treating your request as one for informal assistance.  Please note, our advice is limited to the provisions of the Act, and we cannot advise you with respect to other conflict of interest provisions, such as Government Code Section 1090 -- which is outside the Act.  Also, please note that the Commission does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops.  71, 77.) 
QUESTION


May you recommend to the city council that the city contract with a firm to provide engineering, building and safety services, despite the fact that the firm is the parent company of a business that employs, and is a source of income to, the city manager?

CONCLUSION


According to your facts, you would not be prohibited from making a recommendation to the city council concerning a contract with the firm.  

FACTS


You are the Assistant City Manager for the City of La Puente.   La Puente Interim City Manager is Frank Tripepi.  The city is currently considering a contract with a private firm to provide engineering, building and safety services to the city.  The firm is the parent company of Mr. Tripepi’s employer.  Due to his relationship with the subsidiary corporation, Mr. Tripepi has excluded himself from participation and involvement in the Request for Proposals, interviews, analysis of proposals, and selection process.  As Assistant City Manager, you wish to make a recommendation to the council to contract with the firm.
ANALYSIS
The Act’s conflict-of-interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their financial interests.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from “making,” “participating in making,” or otherwise using his or her official position to “influence” a governmental decision in which the official has a financial interest.  In determining whether an official has a conflict of interest under the Act, the commission utilizes a standard eight-step analysis.  (Regulation 18700 (b)(1) - (8).) 

Step One:  Are you a “public official”? 
The first step is met under your facts.  The Act's conflict-of-interest provisions apply to “public officials.”  (Sections 87100, 87103; Regulation 18700 (b) (1).)  As city manager and assistant city manager, you are both “public officials.”  (Sections 82048, 82041).  
Step Two:  Will you be “making,” “participating in making” or “influencing” a governmental decision?
The Act’s conflict-of-interest provisions apply only to disqualify a public official from “making,” “participating in making,” or “influencing” a governmental decision.  If the determination is made that the public official is not engaging in any of these actions, then the conflict-of-interest rules are not implicated and the analysis ends.  Therefore, the threshold question in any analysis is whether the public official is “making,” “participating in making,” or “influencing” a governmental decision.


Making a Governmental Decision:  Under the analysis prescribed by step two, a public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, appoints a person, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; Regulation 18702.1(a).)


Participating in Making a Governmental Decision:  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decision-maker regarding the governmental decision.  (Section 87100; Regulation 18702.2.)


Influencing a Governmental Decision:  There are two rules as to whether a public official uses or attempts to use his or her official position to influence a governmental decision.  The first rule, which applies to your question, applies to all governmental decisions within or before your own agency, or an agency appointed by or subject to the budgetary control of your agency.  (Regulation 18702.3(a).)  In that case, if “the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency” then he or she is attempting to influence a governmental decision.  This includes, but is not limited to, “appearances or contacts by the official on behalf of a business entity, client, or customer.” (Ibid.)


You stated you intend to participate in, or use your official position to influence, the decision before the city council by making a recommendation that the city contract with the firm. 


With respect to Mr. Tripepi, you stated that he “has excluded himself entirely from participation and involvement in the Request for Proposals, interviews, analysis of proposals, and selection process.”  Assuming he has not ”influenced “ the decisions as set forth above, he would not have a conflict of interest as defined in the Act despite having an economic interest in the decision as discussed below.
Step Three:  What are your economic interests?


Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests.  There are six possible economic interests:

1.  A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a));

2.  A public official has an economic interest in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));

3.  A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);

4.  A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);
5.  A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

6.  A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is known as the “personal financial effects” rule (Section 87103, Regulation 18703.5).


You stated that Mr. Tripepi was employed by a subsidiary of the business that was being considered for a contract with the city.  Under Regulation 18703.1(c) and 18703.3(a)(2), an official has an economic interest in any business entity which is a parent or subsidiary of, or is otherwise related to, a business in which the official has an economic interest as either a business entity or a source of income.  Because the parent of Mr. Tripepi’s employer would be an applicant before the city council, Mr. Tripepi would have an economic interest in the decision and he therefore has properly disqualified himself from participation in the decisions affecting that economic interest.  

You have not described any economic interest you may have in the decision in question.  Moreover, conflict-of-interest responsibilities are personal to the official and are not imputed to co-workers.  Thus, Mr. Tripepi’s economic interest does not create a conflict of interest for you.  If you do not have your own economic interest involved in the decision, you would not have a conflict of interest.


We have not gone on to analyze the remaining steps in the eight-step analysis since you do not appear to have an “economic interest” in the decision as defined in the Act and may, therefore, participate in or use your official position to influence, the decision you describe. 

I hope this information was helpful and provided some guidelines to follow.  If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Scott Hallabrin
General Counsel

By:  
John W.  Wallace


Assistant General Counsel

Legal Division
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	� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





