October 1, 2009
Rex Hime

California Business Properties Association

1121 L Street, # 809

Sacramento, CA 95814
Re: 
Your Request for Advice

Our File No. A-09-200
Dear Mr. Hime:


This letter is in response to your request for advice regarding your duties as a member of Board of Directors for the California Exposition and State Fair Board under the conflict-of-interest provisions of the Political Reform Act (the “Act”).
   Please note that our advice is based solely on the provisions of the Act and do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  

QUESTION

If you have a conflict of interest in a decision as a member of Board of Directors for the California Exposition and State Fair Board, what are your obligations under the Act?
CONCLUSION

Under the Act, you may not make, participate in making, or influence a decision in which you have a conflict of interest as discussed below.

FACTS

In your private capacity, you are president and chief executive officer (CEO) of the California Business Properties Association (the “CBPA”).  The CBPA is a trade association that represents the commercial real estate industry in California in connection with both legislation and regulations.  You stated that all the major national commercial real estate organizations are members as well as some companies that are direct members.  You stated CPBA represents about 12,000 companies and has a Board of Directors that meets throughout the year. 

In your public capacity you are a member of the California Exposition and State Fair Board (the “Board”) and a member of the Board’s Real Estate Committee (the “RE Committee”).  The Board is currently considering the preliminary stages of a proposal of the National Basketball Association (NBA) to build a new arena on the fair grounds.  The RE Committee consists of two members of the Board who work with the CEO and Deputy General Manager to work through the process of trying to negotiate the potential development of the project.  The RE Committee reports back to the Board with findings and recommendations on an as needed basis.  

On March 27, 2009, the parties amended the agreement between the Board and the NBA in order to seek advice from the development community (peer commentary) and meet with developers to learn more about their interest to participate or invest in the project.  In light of the amendment and potential involvement of private developers, you asked the Board’s chairman and CEO to modify the process to insulate you from any potential conflicts of interest regarding these private developers.  The current process is as follows:
· A new committee, the Development Selection Committee (the “DS Committee”), will execute the new amendment -- to seek advice from the development community (peer commentary) and meet with developers to learn more about their interest to participate or invest in the project.
· The DS Committee would consist of one member of the RE Committee and one member of the Board.

· The DS Committee will report directly to the Board.  The RE Committee would not be involved.

· You stated that you would not participate in the process of interviews and would not be consulted on these matters, or involved; nor vote on any issue related to the DS Committee work, until such time as a developer might be selected.

· If a member of the CBPA is selected as the developer, you would continue to recuse yourself and not vote in the process. 

You are now concerned that the actions you have taken may not resolve the issue and may only be partial abstension because of your role in the overall negotiations and the fact that there continues to be a common member on the RE committee and DS committee.

ANALYSIS
The Act’s conflict-of-interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their financial interests.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from “making,” “participating in making,” or otherwise using his or her official position to “influence” a governmental decision in which the official has a financial interest.  The Commission has adopted a standard eight-step analysis for deciding whether an official has a disqualifying conflict of interest. (Regulation 18700 (b)(1) - (8).)  
Step 1:  Are you a public official?
The conflict-of-interest provisions of the Act only apply to public officials. (Section 87100.)  Public officials include members of committees, boards or commissions with decision making authority. (Regulation 18701(a)(1).)  As a member of the California Exposition and State Fair Board (a state agency) you are public official under the Act. 
Step 2.  Will you be Making, participating in making, or influencing a governmental decision.


Definitions: The Act’s conflict-of-interest provisions apply only where a public official “make[s], participate[s] in making or in any way attempt[s] to use his [or her] official position to influence a governmental decision in which he [or she] knows or has reason to know he [the official] has a financial interest.” (Section 87100; regulation 18700(b)(2).)  The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which also provide certain exceptions. (Regulations 18702-18702.4.)

· A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency. (Regulation 18702.1.) 
· A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision. (Regulation 18702.2.)

· There are two rules to consider as to whether a public official uses or attempts to use his or her official position to “influence” a governmental decision. The first rule applies when the relevant governmental decision is within or before the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency.  (Regulation 18702.3(a).) Regulation 18702.3(a) goes on to state:

“. . . The official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency. Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.”
Under this rule, attempts to influence include appearances or contacts on behalf of a client.


Your question is whether your efforts to recuse yourself from the decision may be ineffective.  Under the Act, you may not make, participate in making, or influence the decision as described above.
  You have already established a process by which it appears that you will be shielded from “making” or “participating in” the decision in question.  So long as you do not use your official position to influence the agency, you would not be in violation of Section 87100.  For example:
· Using your official position to influence a governmental decision, includes, but is not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.

· Furthermore, an official may not contact, or appear before, or otherwise attempt to influence, any employee of the agency relative to the decision in question.  . 
· An official is not attempting to use his or her official position to influence a governmental decision of an agency, as described in Regulation 18702.3(a), if the official communicates with the general public or the press. (Regulation 18702.4(b)(2).) We have advised that under the proper circumstances, an official may express his or her opinion to the public or the press by, for example, writing a newspaper article or appearing on a radio program regarding a matter in which he or she has a conflict of interest under the Act. (Edelen Advice Letter, No. I-07-059; Acker Advice Letter, No. A-01-117).
Step 3.  What are your economic interests?

Your facts reveal the following economic interests potentially involved in the development project.
 
· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the time in which the relevant governmental decision was made.   (Section 87103(c); Regulation 18703.3.)  

· A public official has an economic interest in his or her personal finances and those of his or her immediate family - this is the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)  


According to your facts, you are president and CEO of the CBPA.  We assume you receive salary of more than $500 per year for your services.  Finally, a public official always has an economic interest in his or her personal finances, and may have a conflict of interest in any decision resulting in an increase or decrease in the personal expenses, income, assets or liabilities of the official or his or her immediate family.  (Section 87103; Regulation 18703.5.)  
Step 4: Will your economic interests be directly or indirectly involved in the decisions?
 Sources of Income

A person, including a source of income, is directly involved in a decision before an official’s agency when that person, either directly or indirectly by an agent: 
“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;
 
“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.” (Regulation 18704.1(a).)


According to your facts, CBPA is not directly involved in the decisions.  However, under these circumstances, CBPA will be considered indirectly involved in the decision.  

Personal Finances

	� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


	� A different rule applies when the relevant governmental decision is within or before an agency other than the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency. (Regulation 18702.3(b).) However, your question does not concern any other agencies.  





	� Public officials whose office is listed in Section 87200 also must:  verbally identify each type of economic interest involved in the decision on the record of the meeting and leave the room for the duration of the item. (Section 87105.)  However, your position does not appear to be one expressly listed in Section 87200.





