October 10, 2009
Stephen L. Hartsell
General Counsel

North Coast Schools Legal Consortium
901 Myrtle Avenue
Eureka, California  95501
RE:  Your Request for Informal Assistance
         Our File No. I-09-205
Dear Mr. Hartsell:

This letter responds to your request for advice on behalf of the Ferndale Unified School District regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 This letter is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  
Additionally, our advice is limited to obligations arising under the Act.  We do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  Because you have not provided any specific information on the governmental decisions or the nature of the claims, we are treating your request as one for informal assistance.

QUESTIONS
1.  Do trustees Lentz, Walters, and Petersen have a financial interest in any decision regarding the amended claim filed by former Superintendent Sam Garamendi and any subsequent litigation?

2.  If they do have such a financial interest, would the “legally required participation” rule apply in this matter as to non-contractual decisions?

CONCLUSIONS

1.  Trustees Lentz, Walters, and Petersen have a financial interest in any decision regarding the amended claim filed by former Superintendent Sam Garamendi and any subsequent litigation only if the claim involves acts or omissions that are outside the scope of the trustees’ employment as employees of the District

2.  The legally required participation rule would apply only if there is no other alternative source of decision and the participation by one of more of the trustee who would otherwise be prohibited from participating is needed to reach a quorum for the purposes of taking action. 
FACTS

A claim for damages dated May 13, 2009, has been submitted to the District by its superintendant, Sam Garamendi.  The claim alleges that three members
 of the District’s board of trustees engaged in conduct that violated his rights.  In your former request for advice (I-09-132), you stated that there was nothing in the claim indicating an intention to name any of those trustees as individual defendants in any action that may later be brought against the District.  Subsequently, the District has now received an amended claim for damages dated August 11, 2009, that, among other things, adds a claim of civil rights violations against the individual trustees.
Accompanying the amended claim were two letters
 from Mr. Garamendi’s attorney.  These two letters make it clear that, unlike his original claim, Mr. Garamendi’s amended claim does “specifically name Trustees Lentz, Walters, and Petersen as individuals as opposed to simply naming them as board members/employees.”  The August 11th letter also makes it clear that the amendment of the claim was intended to “apprise the individual trustees” that they might be exposed to “individual liability that the district would not indemnify” if the acts alleged in the claim were “outside the scope of their duties with the district.”  In addition, the July 17th letter states “if we fail to resolve this matter, I will file a complaint alleging the tort claims against the district and the civil rights claims against Petersen, Lentz and Walters in Federal Court . . ..”
Government Code Section 912.6 identifies four ways that the board of trustees may act on this claim.  It may:  (1) reject the claim; (2) allow the claim; (3) allow it in the amount justly due and reject the balance; and (4) compromise the claim.  Government Code Section 912.4(c) provides that if the board takes no action on the claim within 45 days of its presentation, it is deemed to have been rejected.  Assuming that the amended claim is rejected (either by the Board or by operation of law), and further assuming that a complaint based on the claim is filed against both the District and the Trustees Lentz, Petersen, and Walters as individuals, the Board will be faced with decisions regarding that litigation as well.
ANALYSIS

Potential Conflict of Interest

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.

Steps 1 & 2:  Are the Three Trustees Public Officials Making, Participating in Making, or Influencing a Governmental Decision?

Each of the named trustees is a public official under the Act.  (Section 82048.)  Consequently, they may not make, participate in making, or otherwise use their official position to influence any decisions that will have a reasonably foreseeable material financial effect on any of their economic interests. They will be called upon to consider a claim for damages against the District.  Therefore, they will be making, participating in making, or otherwise using their official positions to influence a governmental decision.

Step 3:  Do the Three Named Trustees Have a Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more. (Section 87103(b); Regulation 18703.2.)
· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

· An economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision. (Section 87103(e); Regulation 18703.4.)

· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)
Ordinarily, the Torts Claim Act (Government Code Section 995) requires a public entity to defend and indemnify its employees in pending litigation for actions arising , upon an employee’s request, unless certain statutory exceptions apply.  (Stone v. Regents of the University of California (1999) 77 Cal.App. 4th 736; Stewart v. City of Pismo Beach (1995) 35 Cal.App. 4th 1600; Romney Advice Letter, No. A-99-292.)  Accordingly, all costs of litigation, including attorney’s fees, are borne by the public entity, and the public official is indemnified against any decision awarding damages for his or her official conduct.  Consequently, any economic interest a public official may have in his or her personal finances is not involved in decisions concerning this type of litigation.  As we stated in our last letter, in the absence of an economic interest, the conflict-of-interest provisions of the Act do not limit a public official’s involvement in a governmental decision.  (Regulation 18700(b)(2) - (b)(6).)

You have now indicated that you have received notification making “it clear that the amendment of the claim was intended to ‘apprise the individual trustees’ that they might be exposed to ‘individual liability that the district would not indemnify’ if the acts alleged in the claim were ‘outside the scope of their duties with the district.’”  (Emphasis added.) While the Torts Claim Act provides indemnification of a public official for any actions in his or her official or individual capacity, it does not cover actions that are not within the employee’s scope of employment.  
Accordingly, if the action upon which the claim is based is not within the official’s scope of employment, there would be no indemnification under the Torts Claim Act and the official would have an economic interest in his or her personal finances because he or she would likely incur personal financial expenses greater that $250 in defending the claim.  Because the determination of this question depends on whether or not the official has an economic interest (Step 3) in the decision (they do not if the decision involves a matter in which they are entitled to be indemnified; they do if the decision involves a matter in which they are not entitled to be indemnified), and we are not the finder of fact in this regard (In re Oglesby (1975) 1 FPPC Ops. 71),  we cannot determine whether or not each of the officials has an economic interest in the decision.
However, if you determine that any of the officials does have an economic interest in the governmental decision because the decision involves a claim against the official for which he or she is not entitled to indemnification, he or she would have a conflict of interest in the decision and would be prohibited from participating because there would be a reasonably foreseeable material financial effect on the official’s economic interest in his or her personal finances as a result of the governmental decision. (Steps 4-6.)
Finally, a mere allegation that a claim involves actions that were outside the scope of the official’s employment does not mean the official is not entitled to indemnification and unable to participate.  If this were the case, almost every claim would make such an allegation if, for no other reason, to prevent the officials from participating in the governmental decisions.  

If you determine that the above officials have a conflict of interest in the governmental decision, your second question asks if they may nevertheless participate in the decision under the legally required participation provisions of Section 87101 and Regulation 18708 (copy enclosed).  (Step 8.)  Section 87100 states:
“Section 87100 does not prevent any public official from making or participating in the making of a governmental decision to the extent his participation is legally required for the action or decision to be made.  The fact that an official’s vote is needed to break a tie does not make his participation legally required for purposes of this section.”


Regulation 18708 provides, in part, that an official may participate in a decision under the exception “only if there exists no alternative source of decision consistent with the purposes and terms of the statute authorizing the decision.”

You have not provided any information regarding whether or not there is an alternative source for making any of the decisions that may arise.  If the board of trustees is the only entity that can legally make the necessary decision, you have not provided any information with respect to whether the vote can be taken without the participation of the three members identified herein.  Assuming the board is the only decision maker and that at least one of the otherwise disqualified members is needed to reach a quorum for decision making purposes, the legally required participation exception may be applied by following the procedures outlined in Regulation 18708.  Subdivision (c) provides the rule shall be construed narrowly and shall:
“(1) Not be construed to permit an official, who is otherwise disqualified under Government Code section 87100, to vote to break a tie. 

(2) Not be construed to allow a member of any public agency, who is otherwise disqualified under Government Code section 87100, to vote if a quorum can be convened of other members of the agency who are not disqualified under Government Code section 87100, whether or not such other members are actually present at the time of the disqualification. 

(3) Require participation by the smallest number of officials with a conflict that are "legally required" in order for the decision to be made. A random means of selection may be used to select only the number of officials needed. When an official is selected, he or she is selected for the duration of the proceedings in all related matters until his or her participation is no longer legally required, or the need for invoking the exception no longer exists.”


Furthermore, subdivision (d) provides:

“(d) For purposes of this section, a ‘quorum’ shall constitute the minimum number of members required to conduct business and when the vote of a supermajority is required to adopt an item, the ’quorum‘ shall be that minimum number of members needed for that adoption.”
If you have other questions on this matter, please contact me at (916) 322-5660.
� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3), copy enclosed).


� The three trustees are Susan Petersen, Danette Lentz, and Joanne Walters.


� Dated July 17, 2009, and August 11, 2009.


� You have not provided any information with respect to the specific governmental decision considered, especially as to whether it involves a matter in which the officials are entitled to be indemnified or not under the Tort Claims Act.  





