October 20, 2009
Robert Zweben
Albany City Attorney

1730 Solano Avenue
Albany, CA 94706
Re: 
Your Request for Advice


Our File No.  A-09-219
Dear Mr. Zweben:

This letter is in response to your request for advice on behalf of Albany Mayor Marge Atkinson regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 Please note that our advice is based solely on provisions of the Act. We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  

In addition, the Commission will not advise with respect to past conduct.  (Regulation 18329(b)(8)(A).)  Therefore, nothing in this letter should be construed to evaluate any conduct that may have already taken place, and any conclusions provided apply only to prospective actions. Also note our advice is based solely on the facts presented in your request; the Commission does not act as a finder of fact when it provides advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTIONS
1. Can city council decisions to apply for funding from another agency for particular 

projects be “segmented,” so that the mayor may recuse herself from voting on the project located within 500 feet of her home and then vote on the other projects?
2. If three out of the five members of the city council, including the mayor, 

have a disqualifying conflict of interest in decisions to apply for project funding, may the mayor vote, notwithstanding her conflict, under the “legally required participation” exception?
CONCLUSIONS
1. No.  Decisions to apply for funding for individual projects are inextricably 
interrelated.  Because the amount of money available for funding projects is limited and is insufficient to fully fund all projects, a decision to reject or underfund one project could free up money for the project in which the mayor has a conflict of interest. 
2.  One of the councilmembers with a disqualifying conflict of interest may vote under

the “legally required participation” exception of Regulation 18708.  However, a random means of selection must be used to select this councilmember.  See the discussion under “Analysis” below for more detail. 

FACTS


The City of Albany intends to apply for funding from the East Bay Regional Park District (the “District”) for various projects that would expand and improve the city’s park and recreation facilities.  The funding is available through the District’s Measure WW allocation of funds to cities based on population.  The City of Albany has been allocated $771,363 and has up to the year 2018 to use the funds.  To obtain this funding, cities submit applications that include a specific dollar amount requested, for each individual project.  
At the direction of the city council, the city’s Parks and Recreation Commission (the “Commission”), with input from the Waterfront Committee, has studied potential projects, compiled a list of thirteen projects and made recommendations to the city council.  City staff has also made recommendations regarding the thirteen projects.  The city council is now selecting from that list the projects for which funding will be sought and deciding the dollar amount that will be requested for each project. 

One vote has already taken place for funding of a project to acquire land for “Pierce Street Park.”  Councilmembers Thomsen and Javandel recused themselves from discussions and voting on this project because they believed they had a disqualifying conflict of interest.  They have indicated that they will also recuse themselves from future votes on any project funding because they believe those votes could affect the project in which they have a conflict of interest.  Their belief is based on the fact that the city council has the power to revisit a decision regarding a particular project, including the Pierce Street Park project.  
Mayor Atkinson lives within 500 feet of one of the other projects (“Ohlone Greenway”) that has not yet been voted on by the city council.  


ANALYSIS


The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Your request for advice assumes that Mayor Atkinson has a conflict of interest with respect to any city council decision regarding funding for the Ohlone Greenway project.  You inquire only as to (1) whether she may vote on projects other than the Ohlone Greenway project on the basis that a decision to fund the Ohlone Greenway project may be “segmented” from decisions to fund other projects and (2) if she is prohibited from voting on the projects because the decisions cannot be segmented, may she nevertheless vote on all projects, including the one in which she has a conflict of interest, under the “legally required participation” exception.

Segmentation
Segmentation is generally applied to a large and complex decision which, under certain circumstances, may be divided into separate decisions, thus enabling an official who has a disqualifying conflict of interest in one component of the decision to participate as to other components in which the official has no financial interest.  (Regulation 18709; Merkuloff Advice Letter, No. I-90-542; Huffaker Advice Letter, No. A-86-343.)  Under your facts, it appears that decisions to apply for funding for each individual project are already made separately.  However, the decisions may be so inextricably interrelated, that use of “segmentation” analysis as a model is appropriate.   

Regulation 18709 provides the procedures for segmentation and states as follows:

“(a) An agency may segment a decision in which a public official has a financial interest, to allow participation by the official, provided all of the following conditions apply:

“(1) The decision in which the official has a financial interest can be broken down into separate decisions that are not inextricably interrelated to the decision in which the official has a disqualifying financial interest;

“(2) The decision in which the official has a financial interest is segmented from the other decisions;

“(3) The decision in which the official has a financial interest is considered first and a final decision is reached by the agency without the disqualified official’s participation in any way; and

“(4) Once the decision in which the official has a financial interest has been made, the disqualified public official’s participation does not result in a reopening of, or otherwise financially affect, the decision from which the official was disqualified.

“(b) For purposes of this regulation, decisions are “inextricably interrelated” when the result of one decision will effectively determine, affirm, nullify, or alter the result of another decision.

Segmentation is available only if a decision can be broken down into separate decisions that are not inextricably interrelated to a decision in which Mayor Atkinson has a disqualifying conflict of interest.  Under the guidelines of this regulation, the decision regarding the project near the mayor’s home and decisions regarding the other projects would have to be segmented and the decision affecting the mayor’s economic interest must be voted on before the other decisions may be voted on.  

Under Regulation 18709(b), if the resolution of one decision will effectively alter the result of another decision, the decisions are inextricably related.  (See Thomsen Advice Letter, No. A-09-159; Yang Advice Letter, No. I-06-198; Stone Advice Letter, No. A-06-007; Barker Advice Letter, No. A-05-164; Hull Advice Letter, No. A-04-052.)  Also, in the past, the Commission has advised that if the resolution of one decision will in any way affect the decision from which a public official is disqualified, the decisions may not be segmented.  (Barker Advice Letter, No. A-03-022; McLauglin Advice Letter, No. A-02-132; Ennis Advice Letter, No. A-94-203.)  

You have indicated that funds allocated by the District for the city’s projects are limited to $771,363 and that the city council is considering only those projects selected by the Commission and staff.  It is our understanding that $771,363 is insufficient to fully fund all the projects.  Therefore, decisions to apply for funding in a certain dollar amount for a particular project will necessarily limit the dollar amount available for other projects.  By voting on a project and either rejecting the project, or setting the dollar amount very low, the city council would be making more funds available for the other projects.  Also, it is possible for the city council to reconsider prior funding decisions if, after voting on other projects, funds remain available in the allocation pool.  Where there is no mechanism to ensure that a decision regarding the Ohlone Greenway project is final and cannot be reopened, votes on other projects could free up funds for reconsideration of the Ohlone Greenway project.  Under these circumstances, decisions on other projects could both alter the result of a prior decision regarding the Ohlone Greenway project and affect that prior decision.  We conclude that decisions to apply for District funds cannot be broken down into separate decisions because they are inextricably interrelated decisions.  
Legally Required Participation (“Rule of Necessity”)

Section 87101 provides a mechanism through which a decisionmaking body can avoid paralysis when it is impossible to assemble a quorum of members who are not disqualified from participating in a decision by Section 87100, the Act's general rule governing conflicts of interest.  Section 87101 provides as follows:
“Section 87100 does not prevent any public official from making or participating in the making of a governmental decision to the extent his participation is legally required for the action or decision to be made. The fact that an official’s vote is needed to break a tie does not make his participation legally required for purposes of this section.”
Regulation 18708 elaborates the process by which section 87101 is given effect. In brief, when a decisionmaking body cannot muster a quorum of members free from any conflict of interest, one or more of the disqualified officials - just the number to make up a bare quorum - are selected to take part in the decision at issue, and in any ancillary decisions where the conflict persists.  (See, generally, Battersby Advice Letter, No. I-02-141; Cronin Advice Letter, 
No. A-97-579; Pilot Advice Letter, No. A-97-265.)
Your letter assumes that there are three councilmembers (out of five) who have conflicts 
of interest regarding decisions to apply for project funding.  Hence, a quorum of the city council can only be assembled by means of the “legally required participation” rule of Section 87101 and Regulation 18708, as described in the Battersby Advice Letter, supra. 
With respect to the method to be employed for selecting which disqualified councilmember is “legally required” to participate in a decision, we have advised that a random means of selection must be used to select only the number of officials needed.  (Tiffany Advice Letter, No. I-08-007.)  Also, all disqualified councilmembers must participate in the selection process.  (See Steele Advice Letter, No. A-05-071; Battersby Advice Letter, supra.)  Accordingly, Mayor Atkinson may not be singled out as the councilmember who is legally required to participate in the decisions.
If you have any other questions regarding this matter, please contact me 
at (916) 322-5660.







Sincerely, 







Scott Hallabrin







General Counsel

	� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The Regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





