October 28, 2009
James Johnson
Coastal Program Analyst II

California Coastal Commission

     South Central Coast Area

89 South California St., Suite 200

Ventura, CA 93001
Re:
Your Request for Advice 

Our File No.  A-09-221
Dear Mr. Johnson:
This letter responds to your request for advice on the conflict of interest provisions of the Political Reform Act (the “Act”).
  This letter is based solely on the facts presented; the Fair Political Practices Commission does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Nothing in this letter may be construed to evaluate any conduct that has already taken place.  Please bear in mind also that our advice is limited to obligations arising under the Act, and does not consider other bodies of law such as common-law conflict of interest.  
QUESTION

Do you have a conflict of interest that would disqualify you from reviewing and preparing a staff recommendation to the Coastal Commission regarding its upcoming decision on the Local Coastal Program Amendment for the City of Santa Barbara?
CONCLUSION


No.  Because your property lies approximately 3,000 ft. from the property that is the subject of the decision in question, the Act presumes that any foreseeable financial effects of the decision on your economic interest in your property would not be material.  This presumption may be rebutted, however, by proof of specific circumstances relating to the decision, its financial effect, or the nature of your real property, which make it reasonably foreseeable that the decision would in fact have a material financial effect on your property’s value.  If you believe that there are any facts or circumstances that might rebut this legal presumption, you should consult your agency’s counsel or a qualified real estate appraiser before beginning work on this project.
FACTS


You are a Coastal Program Analyst II for the California Coastal Commission, a position designated by the Coastal Commission’s Conflict of Interest Code.  You may be assigned to prepare a staff recommendation for the Coastal Commission to assist in its decision on the Local Coastal Program Amendment for the City of Santa Barbara (hereafter “the LCPA”), involving property commonly known as Veronica Meadows.  

As we understand your account of the facts, the LCPA proposes to apply land use and zoning designations to a parcel annexed into the City of Santa Barbara (“the City”), to modify the land use and zoning designations on an adjacent City parcel, and to create a new zone district (SP-9) to establish development standards for the Veronica Meadows Specific Plan, Las Positas Valley.  More specifically, the City seeks approval of an adjustment to the City’s LCP Map to include property in the City Coastal Plan that was previously under the County Coastal Plan.  This Coastal Zone property would be transferred to the City in the same configuration employed by the County.  City LCP policies would remain unchanged and no textual changes to the City’s LCP are proposed.  

The City’s LCP land use map and zoning implementation map would be changed as follows:   

1. Change the LCP land use designation of APN 047-010-016 from Residential – One Dwelling Unit per Acre to Residential – Two Dwelling Units per Acre;

2. Add the portion of APN 047-010-016 that is located within the Coastal Zone boundary to the City’s Local Coastal Plan Map with a designation of Residential – Two Dwelling Units per Acre, Buffer/Stream, and Pedestrian/ Equestrian Trail; 

3. Include the portion of APN 047-010-016 that is located within the Coastal Zone boundary in Component 1 of the City’s coastal zone; and 

4. Designate APN 047-061-026 and portion of APN 047-010-016 that is located within the Coastal Zone boundary with a zoning designation of Specific Plan Number Nine and Coastal Overlay Zone (SP-9/S-D-3).
The proposal coming before the Coastal Commission involves a total of 4.38 acres within the coastal zone, with residential lot sizes ranging from roughly 5,000 to 8,500 sq. ft.  The remainder of the 50.5 acres is located outside the coastal zone, and would be dedicated primarily to open space and creek areas.  You own and occupy your principal residence, a home located approximately 3,000 feet from Veronica Meadows.
ANALYSIS

The Act’s conflict-of-interest provisions are designed to ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or using his or her official position to influence a governmental decision in which the official has a financial interest, unless an exception applies.

The Commission has adopted an eight-step analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes, participates in making, or uses his or her official position to influence a governmental decision that, at the time the decision is made, has a reasonably foreseeable material financial effect on one or more of the official’s economic interests. (Section 87103.)

Steps 1 & 2:  Are You Public Officials Making, Participating in Making, or Influencing a Governmental Decision?

As an employee of the Coastal Commission you are a “public official” under the Act.  (Section 82048.)  Consequently, you may not make, participate in making, or use your official position to influence any decision that will have a reasonably fore-seeable material financial effect on any of your economic interests.  In preparing the staff recommendation to the Coastal Commission regarding its ultimate decision on the LCPA, you will be making, participating in making, or using your official position to influence a governmental decision (See Regulations 18702.1, 18702.2 and 18702.3, copies enclosed.)  
Step 3:  Do You Have a Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of Section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); reg. 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2);
· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $420 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);
· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; Regulation 18703.5).
You have provided no information regarding any potential economic interests other than your home, in which we assume you each have an interest of $2,000 or more.  Accordingly, our analysis is limited to your economic interest in this real property.

Step 4:  Is Your Economic Interest Directly or Indirectly Involved in the Governmental Decision?


“In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, we must first determine if the economic interest is directly involved or indirectly involved in the governmental decision.” (Regulation 18704(a).)  For governmental decisions that affect real property interests, the standards set forth in regulation 18704.2 apply.  (Regulation 18704(a)(2).)

Regulation 18704.2(a) states, in pertinent part: 
“(a) Real property in which a public official has an economic interest is directly involved in a governmental decision if any of the following apply: 
“(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision.”

Because it is located more than 500 feet from the boundaries of the project area, your real property is indirectly involved in decisions regarding the LCPA.  (Regulation 18704(a).)
Step 5:  Materiality Standard


A conflict of interest arises only when the reasonably foreseeable financial effect of a governmental decision on a public official’s economic interest is material.  (Regulation 18700(a).)  For real property that is not directly involved in a governmental decision, we apply the materiality standards of Regulation 18705.2(b):
“(b) Indirectly involved real property interests.
“(1) Real property, other than leaseholds. The financial effect of a governmental decision on real property which is indirectly involved in the governmental decision is presumed not to be material. This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest, which make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has an interest. Examples of specific circumstances that will be considered include, but are not limited to, circumstances where the decision affects: 
“(A) The development potential or income producing potential of the real property in which the official has an economic interest; 
“(B) The use of the real property in which the official has an economic interest; 
“(C) The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”

	� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





