December 8, 2009
David Gordon
Member, Burbank City Council
851 N. Hollywood Way
Burbank, California 91505-2814

Re:
Your Request for Advice

Our File No. A-09-240
Dear Mr. Gordon:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that our advice is based solely on the provisions of the Act.  We therefore offer no opinion on the application, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  We urge you to consult with your city attorney or private counsel regarding these provisions outside the Act.
QUESTIONS
1.  May you participate in city council decisions to approve (i) collective 
bargaining agreements, (ii) individual employment agreements, or (iii) compensation packages for city staff not represented by a union, that include as an employee benefit vision care insurance, or flexible spending accounts that permit employees to use their accounts for purchase of vision care insurance?
2. Is VSP, a vision care insurer the city has historically contracted with to 
provide vision care insurance for city employees, a source of income to you, a VSP optometrist? 
3. Is a city employee who selects you as his or her optometrist, and pays you 

for services not covered by the city’s vision care plan, (including co-payments), a source of income to you for purposes of the Act’s conflict-of-interest provisions?
4.  Are payments you receive from a city employee for services not covered by 
VSP aggregated with payments you receive from VSP for covered services for that employee?
5.  If you have a disqualifying conflict of interest, may city council decisions 

regarding employee compensation and benefits be segmented so that you would recuse yourself from voting on issues relating to vision care benefits and then vote on issues involving other compensation and benefits?
CONCLUSIONS
1. If these governmental decisions make any changes in the vision care benefits 

currently provided to city employees who are patients of yours, and these changes result in so much as a penny increase or decrease to any person who is a source of income to you, you will have a conflict of interest.   Notwithstanding the possibility that city council decisions to adopt the Agreements may have a material financial effect on one or more of your economic interests, these decisions lend themselves to the segmentation process, discussed below.

2. No.  Because your city-employed patients exercise sufficient control over 
VSP payments made on their behalf by selecting you, instead of other optometrists, the patients, rather than VSP, are sources of income to you.
3. Yes.  If amounts paid directly by the city employee and amounts paid by VSP 

on behalf of that employee total $500 or more within a 12-month period preceding a governmental decision financially affecting that employee, the city employee is a source of income to you for purposes of the Act’s conflict-of-interest provisions.
4. Yes.  Payments you receive from VSP for services provided for an 

employee are attributable to the employee because the employee exercises sufficient control over the income you receive from VSP on his or her behalf, simply by selecting you instead of another optometrist.
5. Yes.  If you have a disqualifying conflict of interest with respect to a 
decision to approve a collective bargaining agreement, individual employment agreement, or compensation package for other city staff, the decision regarding vision care benefits may be segmented from other provisions of these contracts.
FACTS
You are a city council member of the City of Burbank (the “City”).  The city council is called upon from time-to-time to approve collective bargaining agreements covering employees represented by a union (“MOUs”), compensation arrangements for non-represented city staff and individual employment agreements for certain city officials (collectively, the “Agreements.”)  These Agreements provide employee benefits that generally include vision care insurance.  Some Agreements also provide for flexible spending accounts that permit employees to use these accounts to purchase vision care insurance. 
You are also an optometrist with a solo practice located in the city of Burbank.  Since starting your practice in 1979, you have accepted vision care insurance from many different insurers, including VSP, that cover individuals under their employer’s employee benefit plan.  VSP is a non-profit corporation with gross annual receipts exceeding     $400 million.  Employees receiving VSP  benefits may select any optometrist from a list of VSP panel/provider doctors (“VSP optometrists”) or any other optometrist.  All VSP optometrists must charge patients according to the same fee schedules established for the various plans.  Hence, VSP patients always pay the same amount for the same materials and services regardless of which VSP provider they patronize.  In your 27 years of practice, you have provided vision care to very few city employees.  In fiscal year 2008-2009 only three of your patients were city employees with VSP coverage.  VSP paid you a total of $352 for services you performed for these three patients.  You currently have approximately 14,000 patients.  About 40-50% of your patients have vision care under one or more VSP plans. You have reported VSP as a source of income on your Form 700 each year during which you have been a public official.  
Since July 1, 2006, the City has contracted with VSP to provide vision care insurance for the city’s employees and officials.  For the fiscal year 2008-2009, the City paid VSP $106,191.78 in premiums. The VSP contracts are not negotiated or approved by the city council, but instead, are handled, in all respects, at the staff level.  The most recent contract was renewed in August 2008 for a period of 35 months.  You had no participation in the negotiation or renewal of the contract.  The Agreements, including the MOUs, historically have not specified any particular insurer to deliver vision care benefits.  However, the most recent draft MOU with the Burbank City Employees Association identifies VSP as the current insurance carrier but indicates that the identity of the insurer might change.

ANALYSIS


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest. (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  

Step 1.  Are you a “public official” within the meaning of Section 87100?

Section 82048 defines a public official as “every member, officer, employee 
or consultant of a state or local government agency.”  As a member of the Burbank City Council, which is a local government agency, you are a public official.  Therefore, you may not make, participate in making, or otherwise use your official position to influence any decisions that will have a reasonably foreseeable material financial effect on any of your economic interests.
Step 2.  Will you be making, participating in making or influencing a 
governmental decision?


A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency. (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision. (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a governmental decision that is before his or her agency when, for the purposes of influencing the decision, the official contacts or appears before or otherwise attempts to influence, any member, officer, employee, or consultant of his or her agency. (Regulation 18702.3(a).)  A public official is attempting to use his or her official position to influence a governmental decision that is before an agency, other than the official’s agency if, for the purpose of influencing the decision, the official acts or purports to act, on behalf of, or as the representative of  his or her agency. (Regulation 18702.3(b).)

You have identified the following governmental decisions in which you will be involved as a city council member:  approval of MOUs, compensation packages for non-represented city staff and individual employment agreements, most of which provide vision care insurance and, in some instances, flexible spending accounts that permit use of the accounts for vision care insurance.  

Step 3.  What are your economic interests?

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising

from certain enumerated economic interests.  These economic interests are described in Section 87103 and Regulations 18703-18703.5, inclusive:
· A public official has an economic interest in a business entity in which he

or she has a direct or indirect investment of $2,000 or more. (Section 87103(a); Regulation 18703.1(a).)
· A public official has an economic interest in a business entity in which he or 

she is a director, officer, partner, trustee, employee, or holds any position of management. (Section 87103(d); Regulation 18703.1(b).)

· A public official has an economic interest in real property in which he or she 

has a direct or indirect interest of $2,000 or more. (Section 87103(b); Regulation 18703.2.)

· An official has an economic interest in any source of income, including 

promised income, totaling $500 or more within 12 months prior to the decision. (Section 87103(c); Regulation 18703.3.)

	�  The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair political Practices Commission (the “Commission”) are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.








