January 21, 2010
Breton K. Lobner
General Counsel

San Diego County
Regional Airport Authority

P.O. Box 82776

San Diego, California  92138-2776
RE:  Your Request for Informal Assistance
         Our File No. I-09-247
Dear Mr. Lobner:

This letter responds to your request for advice on behalf of Robert Gleason, an appointed member of the San Diego County Regional Authority ALU regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter is based on the facts presented; the Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  
Additionally, our advice is limited to obligations arising under the Act.  We do not address the applicability, if any, of other conflict-of-interest laws such as common law conflict of interest or Government Code Section 1090.  Because your letter seeks information with regard to general governmental decisions and is broader than any one specific governmental decision, we are treating your request as one for informal assistance. 
  
QUESTIONS

1.  Is Mr. Gleason prohibited from accepting a free flight to inspect, from the air, all the airports and their adjacent areas within his jurisdiction in order to aid him in his understanding of the issues facing the Airport Land Use Commission?


2.  Does Mr. Gleason’s ownership of real property within an area that is the subject of the governmental decision create a prohibited conflict of interest that would prevent him from participating in any governmental decisions applicable to the development of the airport land use compatibility plans for the urban airports where the action is applicable to all five San Diego airports and/or the proposed draft airport land use compatibility plan for Montgomery Field Airport?

3.  If Mr. Gleason has an otherwise prohibited conflict of interest in participating in either or both of the decisions related to question number two, would the “public generally” exception allow him to nevertheless participate?


4.  Does Mr. Gleason’s position on an advisory board for a local bank or his income from that bank create a conflict of interest should the award of banking services to that bank be submitted for his consideration?

CONCLUSIONS

1.  No.  The free fight is not a gift, as the term gift does not include “informational material.”  As explained below, we find this flight to be for the purpose of providing information and is, therefore, not a gift under the Act.


2.  Yes.  Mr. Gleason’s ownership of investment property within an area that is the subject of the governmental decision creates a potential conflict of interest that would prevent him from participating in certain governmental decisions applicable to the development of the airport land use compatibility plans for the urban airports if there is any reasonably foreseeable financial effect of the decision on Mr. Gleason’s property.  However, if the governmental decision solely concerns an existing zoning or land use regulation that is applicable to all other properties designated in that category, Mr. Gleason would not have a conflict of interest.

3.  The “public generally” exception would apply to Mr. Gleason’s potential conflict of interest with respect to his economic interests in his investment property and his residence only if the decision to adopt the proposed Airport Influence Area (“AIA”) for Montgomery Field Airport includes a significant segment of other properties that are not included in the current AIA of the existing ALUCP for that airport (as only the newly included  properties could be potentially affected in substantially the same manner as either of Mr. Gleason’s properties.
   Once a decision is made to establish a new AIA for the Montgomery Field Airport ALUCP, if either of Mr. Gleason’s properties are within its boundaries, the public generally exception would apply to all the general policy decisions that affect the district, or districts, equally and Mr. Gleason would be able to participate in those decisions.

4.    Mr. Gleason’s income for his position on an advisory board for a local bank would create a conflict of interest for him in participating in governmental decisions for the award of banking services unless he has not received income from the bank for 12 months prior to the decision and he renounces his right to receive that income.
FACTS


Mr. Robert Gleason is an appointed member of the Board of the San Diego County Regional Airport Authority (the “Airport Authority”).  He assumed office on July 24, 2009.  The Airport Authority is a local government entity of regional government with jurisdiction extending throughout the County of San Diego.  The Airport Authority is charged with the responsibility to operate San Diego International Airport, which serves approximately 3,000,000 residents of San Diego County.  The Board also serves as the Airport Land Use Commission (the “ALUC”) for the County of San Diego.

The ALUC has the power and duty (a) to assist local agencies in ensuring compatible land uses in the vicinity of airports to the extent that the land in the vicinity of those airports is not already devoted to incompatible uses; (b) to coordinate planning at the state, regional, and local levels so as to provide for the orderly development of air transportation, while at the same time protecting the public health, safety, and welfare; (c) to prepare and adopt airport land use compatibility plans (“ALUCPs”); and (d) to review the plans, regulations, and other actions of local agencies and airports operators.


Mr. Gleason serves on the ALUC.  He has requested advice concerning certain of his economic interests and whether they present potential conflicts of interest under the Act.

Acceptance of a Free Observation Flight in a Private Aircraft.  The ALUC is charged by law with adopting and/or updating the ALUCPs for each of the 16 airports in San Diego County.  The ALUC has appointed 50 members of the public to serve on an Airport Technical Advisory Group (“ATAG”) to advise staff and the ALUC.  One of the ATAG members is a private pilot with an aircraft who has offered to provide a free observation flight to Mr. Gleason to help him understand the general geographic issues applicable to the ALUCPs for the five urban airports.  The flight will permit Mr. Gleason to inspect from the air all of the airports and their adjacent areas.  The view from the air will provide Mr. Gleason with a unique perspective of each airport and its environs.  The flight will leave from and land at the same airport.  You stated the flight will aid in educating Mr. Gleason on the proposed scope and future effects of the ALUCPs for the five urban airports and the areas adjacent thereto. 

Ownership of Investment Property by Mr. Gleason.   Mr. Gleason owns investment real property within the city of San Diego.  It is a condominium in a planned development located near the southeast corner of I-15 and Friars Road.  Currently, the property in not located within any Airport Influence Area (“AIA”)
 of any ALUCP for any airport in the county. 


However, the ALUC staff has prepared draft ALUCPs to replace the existing ALUCPs for each of the five urban airports in the county ─ Montgomery Field Airport, Brown Field Municipal Airport, Gillespie Field Airport, McClellan-Palomar Airport, and Oceanside Municipal Airport.  In preparing the drafts of the five urban ALUCPs, staff is seeking general, common direction from the ALUC on certain broad policy issues to be applied and used in all five draft ALUCPs.  This common approach will mandate the same requirements and process be used in (1) requiring notices be given to prospective purchasers of property located in the AIA, (2) limiting residential development due to excessive aircraft noise within designated noise contours, (3) limiting the size, occupancy level, and location of buildings (i.e., “density” and “intensity” standards for the safety of both pilots and those on the ground), and (4) providing notice to purchasers of real property of the existence of aircraft flights.  The policy direction would be applied uniformly to all five urban ALUCPs.  After reviewing and acting upon the ALUCs’ direction and revising the ALUCPs consistent with that direction, staff will formally submit the draft ALUCPs to the ALUC for adoption.  Should the ALUC adopt the ALUCPs, each local jurisdiction with land use authority within the AIA of an ALUCP has 180 days to bring its general and/or specific plan(s) into compliance with the ALUCP or vote to overrule the ALUCP.

Mr. Gleason’s investment property is located within the AIA of the draft ALUCP for one airport ─ Montgomery Field Airport.  The AIA defines the jurisdiction of the ALUC and reflects the consolidation of the areas included in the following four compatibility maps:  (1) Noise, 
(2) Safety, (3) Part 77 Airspace Protection, and (4) Overflight.  The property is not located within the compatibility policy maps for noise or safety.  

The AIA is divided into Review Area 1 and Review Area 2.  Review Area 1 consists of locations where noise and safety concerns may necessitate limitations on the type of land use actions.  Mr. Gleason’s property is not located in Review Area 1.  Review Area 2 consists of locations within the airspace protection and overflight notification areas.  Limits on the heights of structures, particularly in areas of high terrain, are the only restrictions on land uses within Review Area 2.  Mr. Gleason’s property, which is located in Review Area 2, is also within the city limits of San Diego. The City of San Diego already has a maximum height limit of 30 feet on structures within the established residential zone in which Mr. Gleason’s property is located.  Because San Diego city zoning restrictions that impact Mr. Gleason’s property with respect to the height of the structure are more restrictive than those imposed on properties within the Airspace Protection zone, the latter restrictions have no impact on his property.
Additionally, California law imposes certain real estate disclosure requirements on property located within an AIA.  These requirements apply to the sale or lease of newly subdivided lands, condominium conversions and sales of existing residential property.  Where disclosure is required, state law dictates that the following statement be provided:

“NOTICE OF AIRPORT IN VICINITY:  This property is presently located in the vicinity of an airport, within what is known as an airport influence area.  For that reason, the property may be subject to some of the annoyances or inconveniences associated with proximity to airport operations (for example: noise, vibration, or odors).  Individual sensitivities to those annoyances can vary from person to person.  You may wish to consider what airport annoyances, if any, are associated with the property before your purchase and determine whether they are acceptable to you.”

Because Mr. Gleason’s property is located within Review Area 2 of the proposed AIA, the draft ALUCP would also require him to disclose the fact that the property is within the proximity of Montgomery Field Airport at the time of any sale of his property.


Mr. Gleason requests advice as to whether his ownership of this investment property constitutes a financial interest amounting to a potential conflict of interest that would prohibit him from discussing, participating in, or making decisions as a member of the ALUC regarding (a) the general policy issues and common direction (i.e. the general approach, tables, and formulas to be used for noise, safety, airspace, and overflight) applicable to the development of the ALUCPs for the urban airports where the action is applicable equally to all five airports; and (b) the proposed draft ALUCP for Montgomery Field.  If a conflict of interest does exist, would the Public Generally exception apply?

Position on Bank Advisory Board.  Mr. Gleason serves as a member of an Advisory Board for U.S. Bank (the “Advisory Board”) for the San Diego County area.  He was appointed to the Advisory Board in 2003.  Since assuming office as a member of the Airport Authority, Mr. Gleason has not received any compensation for serving on the Advisory Board, although he is entitled to receive compensation for his services up to $5,000 per year.  Before assuming office, he received compensation for serving on the Advisory Board.

The Advisory Board is a community outreach and business development effort of U.S. Bank, having no fiduciary oversight or other legal responsibility with regard to the bank’s banking operations.  He is not an employee of officer of U.S. bank.  He owns no stock or interests in U. S. Bank.


U.S. Bank currently provides banking services to the Airport Authority under an arrangement reached prior to Mr. Gleason’s appointment to the board.  The Airport Authority is in the process of re-competing and/or negotiating new contracts covering their banking services and for concessions for in-terminal ATMs, foreign currency exchange services, and in-terminal banking services for the traveling public.  U.S. Bank has either submitted proposals for or has indicated an interest in providing some or all of these services.  The Airport Authority would approve the award of any such contracts by resolution.  To date, neither Mr. Gleason nor the Airport Authority’s board has been involved in or taken any actions with regard to either establishing the proposed criteria for such concession contracts.
ANALYSIS

Gifts 


1.  Acceptance of a Free Observation Flight in a Private Aircraft.  Section 82028 defines a gift as “any payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received . . ..”  Section 82028(b) (1) also provides that the term “gift” does not include informational material.  Regulation 18942.1 provides:
"Informational material" means any item which serves primarily to convey information and which is provided to an official for the purpose of assisting him or her in the performance of his or her official duties. Informational material may include: 

{…} 

(c) On-site demonstrations, tours, or inspections designed specifically for the purpose of assisting the recipient public officials or candidates in the performance of either their official duties or of the elective office they seek. No payment for transportation to an inspection, tour, or demonstration site, nor reimbursement for any expenses in connection therewith, shall be deemed "informational material" except insofar as such transportation is not commercially obtainable.
The Commission has, in the past, interpreted ”informational material” to include informational tours. (In re Spellman (1975) 1 FPPC Ops. 16.) An informational tour must be specifically designed to assist the public official in the performance of his or her official duties. (Regulation 18942.1(c).)   In the Rudolf Advice Letter, No. A-01-229, we stated “[t]he acquisition of adequate information is essential to sound legislative and administrative action. It is not the purpose of the Political Reform Act to interfere in any way in the free flow of information to officials. Only financial pressures and inducements are sought to be limited and disclosed. (In re Spellman, supra, 1 FPPC Ops. 16.)”

In the Barker Advice Letter, No. I-93-186, we noted that any portion of an aerial and bus tour of the Sacramento Delta by legislators that served primarily to convey information is considered informational material and is not reportable as a gift. We advised that the tour was considered informational material where the tour was the means of conveying the information. 
Accordingly, under the facts you have presented (i.e. that the flight is the means by which the information is conveyed and serves no other purpose) it is clear that the information conveyed through the offered airplane flight as described would fall within the description of informational material and would, therefore, not be considered a gift.
Potential Conflict of Interest 
� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.





�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3), copy enclosed).


� Because Mr. Gleason owns two properties that could be affected by their inclusion in the proposed AIA, he has twice as much property as many of the others within the significant segment.  Therefore, it is not as likely that he will be able to establish that the financial effects on his properties will be substantially the same as the overall significant segment, unless the effects are inconsequential (see discussion below).


� The AIA is established as the area in which current or future airport-related noise, overflight, safety, or airspace protection factors may significantly affect land uses or necessitate restrictions of those uses as determined by an airport land use commission.


� At page eleven of your letter you also mention that Mr. Gleason’s current residence is located within the proposed AIA of the draft ALUCP for Montgomery Field Airport.  You provide no other information on that property.  If his interest in the property is other than on a month-to-month rental basis, he has an additional economic interest in his residence.  We assume his interest in each property would be equal to $2,000 or more.





