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February 17, 2010
Mark Zemelman, Vice President 
    &Assistant General Counsel

Kaiser Permanente Legal Department

One Kaiser Plaza

Oakland, CA 94612

Chuck Trogdon, Chairman
CAHU  PAC

P. O. Box 1071

Fresno, CA 93714

Re:
Your Request for Advice


Our File No.  A-09-259

Dear Messers. Zemelman and Trogdon:


This letter responds to your joint request for advice regarding the use of campaign funds provisions of  the Political Reform Act (the “Act”).

QUESTIONS
1. May the California Association of Health Underwriters Political Action Committee (CAHU PAC) return a contribution to Kaiser Foundation Health Plan, Inc. (KFHP)?
2. If a contribution is returned to KFHP, must CAHU PAC amend prior campaign statements filed since the contribution was initially reported?
3. How must CAHU PAC report the returned contribution on its campaign disclosure reports?
CONCLUSIONS
1. Yes.  CAHU PAC may return the contribution to KFHP since the refund is reasonably related to a political, legislative or governmental purpose.
2. CAHU PAC is not required to amend previously filed reports to reflect the returned contribution.

3. CAHU PAC will disclose the returned contribution as an expenditure on its campaign statement during the reporting period in which the transaction takes place.
FACTS


According to a letter submitted by Mr. Zemelman requesting advice on behalf of KFHP, on October 8, 2004, KFHP made a contribution of $5,000 to CAHU PAC.  KFHP recently conducted an internal compliance audit, and it was determined that the contribution was improperly made.   Since KFHP is a 501(c)(3) organization, it is prohibited from making a contribution to a committee, such as CAHU PAC, that supports or opposes candidates for political office.  Therefore, KFHP is requesting that CAHU PAC return KFHP’s $5,000 contribution.   


A subsequent letter submitted by Mr. Trogdon requesting advice on behalf of CAHU PAC, inquires whether it is permissible for CAHU PAC to return the contribution to KFHP and what reporting obligations would be incurred by CAHU PAC.


Our written response is intended to jointly address all questions posed by Mr. Zemelman and Mr. Trogdon.

ANALYSIS

The return of a contribution by a non-candidate controlled committee is governed by Section 89512.5 and may be made so long as the refund is reasonably related to a political, legislative, or governmental purpose.  Your facts clearly indicate that the return of the contribution fulfills the purpose of complying with other laws relating to political expenditures.  In addition, we turn to other provisions in the Act for guidance.  The repayment of a contribution is permissible under Section 89519 when a candidate’s committee has surplus funds.  Also, the return of a contribution made to a state candidate’s committee is permissible under Section 85319 with the exception of the committee returning the contribution to the candidate.  Therefore it is consistent with Section 89512.5 to permit CAHU PAC to return the contribution that was made in error to KFHP.


Regulation 18421.1 sets out the standards for determining when a contribution is deemed to be made or received.  In short, a monetary contribution is “made” on the date that the contribution is mailed, delivered, or otherwise transmitted to the committee.   A contribution is “received” on the date that the committee, or the agent of the committee, obtains possession or control of the check or other negotiable instrument by which the contribution is made.  This regulation also requires contributions to be disclosed no later than the closing date of the next campaign statement that the committee or candidate is required to file.  Since CAHU PAC received the contribution from KFHP in October 2004 and disclosed the contribution on the Form 460 required for that reporting period, amendments to subsequent reports are not required if CAHU PAC returns the contribution to KFHP. 
  


You have also inquired about how CAHU PAC should disclose the contribution when it is returned to KFHP.  Section 84211 specifies that expenditures of $100 or more must be disclosed during the reporting period in which they occur.  Therefore, CAHU PAC must disclose the full name and street address of KFHP, the amount of the returned contribution and a brief description of the consideration for which the expenditure is made.  Please note that Schedule E of Form 460 contains a simplified method of reporting the expenditure description - the code “RFD” for “returned contributions” may be utilized to report this transaction.

If you have any other questions regarding this matter, please contact me 

at (916) 322-5660.







Sincerely, 







Scott Hallabrin







General Counsel

By:  
Barbara Smith


Political Reform Consultant


Technical Assistance Division

BGS/jl
� The Political Reform Act is contained in Government Code Sections 81000 through 91014.  All statutory references are to the Government Code, unless otherwise indicated.  The regulations of the Fair Political Practices Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.  All regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated. 


� We note that according to electronically filed reports that are available on the Secretary of State’s website, CAHU PAC reported the $5,000 contribution received from KFHP on the Form 460 it filed on January 20, 2005.  In addition, KFHP disclosed making the $5,000 contribution to CAHU PAC on the Form 461 it filed on January 31, 2005.





